
PROBATE COURT s Rerusal or administrati on as ~ovided 
in ~act ion 2, R. ~ . Mo . 1929. - - - - - - - - - - ~ - -- - - - -

FILED 

HonoraLl e ~ . L. Col ton I f 
Probate Judge of Wricbt County 
Har tville1 Missouri 

Doar Sir: 

\ e aclmowledge your r equest f or an opinion dated 
July 22, 1936, which r eads as rollows: 

"I have a propo!ltion confronting me 
about which I am unable t o f ind a 
Court deeisioa directly in point 
and will ap~reci at e it very great ly 
if you can assist me . 

"It involves a Refusal of Letters as 
aut hor i zed by Sect ion 2 of R. s . f or 
1929· The widow of a decedent, with 
four ch ildren, three of whom are abov e 
18 years of age and one of the age 
of 15 years , bas made application f or 
an order refus i ng admin!strat ion 
under that s ection . There is con­
siderable personal property belong­
ing t o the estate, livestock, etc. , 
but upon her af fidavit she list s tho 
value of the personalty at ~~10.00 . 
Th ere are two separate tracts of r oal 
estate belonging to t he estate, one 
being the homestead and the other an 
undivided one third interest 1n a 
farm recently heired by decedent, 
each of the probable value of ~1, 000. 00. 
Ther e are debts against the estate 
probably aggre£ating four or five 
hundfed dollars. I r ea l ize that to 
a certain extent. tho matter of mak-
ing such an order is within M7 dis­
cretion . I am not however , clear on 
the proposit i on of whether or not the 
value of all of the es t ate should be 
considered in making a decision, or 
whether the r eal estate should be 
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excluded f rom consideration. I al s o 
realize that ~f such order is made. 
creditors would have a remedy out of 
the real estate hcired by decedent• 
and for that reason am at a loss to 
know whether such order would be nro­
per." 

Section 2. R. s. Mo . 1029 , nrovidee: 

"The nrobate court , or the judge there­
of in vacation, in its or hi~ d i s cre­
tion, M&y r efuso to crant l etters of 
administration o~ estates of deceased 
persona not greater 1n amount than is 
9l l owed by law as the absolute prouerty 
Of t he ~ i do"'er, widow or minor children 
under the age of eigbteon years. Proof 
may Lo allowed by or on behalf of such 
widower . widow or minor children be­
f ore the probate court or judge there­
of of tho value and nature of such 
estate, and if such court or judl e 
shall be satisfied that no estate will 
be left after allo~ng the widower. 
widow or minor children thoir absolute 
property. he or it shall order that no 
letters of administration shal l b e 
i : suod on such estate, unless on the 
annlication of creditors or other 
narties interested, the existence of 
other or fubther property b e shown. 
And a '" t er the making of such order, 
and until such t~me as th~" same :may 
be r Gvoked, such \ddowor, widow or 
minor children shall be authorized to 
collect, sue for and retain all t be 
propert 7 belonging to such estate; if' 
a widower or widow, J.n the same manner 
and with the same eff~ct as if he or 
she bed been an~ointed and qualified 
as executor or executrix of such es­
tate; if minor childr en under the age 
of eighteen years , in the same manner 
a nd with tho same ef fect as now urovided 
by law for oroeecdincs in court by 
infants 1n bringing eu1t3 •" 
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A simil ar provision of s t atutory law in l1soour1 
was conatruod by the Supr~e Co' rt to h Ave no applica­
t ion to r oal es tate, and in the case of ridcock, v . 
Buffam, 61 J'O · 370, 1 . c . 372, tho Court said a 

"~"'~he who l e di!'ficulty, or rather the 
monstrous injustice of this case as 
i t stands, grows out of a mistake of 
the probate court, who supoosed that 
the 15th s ection of the 8th article, 
of our administration law, ao )l1ed 
t o real estate a s wel l as personal. " 

Since ~he probate co rt in Pi dcock v . Buffam and 
under the stat ute then in f orce had no power t o consid~r 
r eal es t·ate as a condition pr<'cedent to orders denying 
admi n i stration on the real estate ot dec eased, we see no 
r oaa on f or t he orobate c ourt in tho inst ant case, under 
the s t a t ute above quoted, taking into cons i deration the 
r eal es t a te of deceased when determining that the 
estate of deceased doos not e xcoed· in val ue the legal 
sum allowed the \rl.dow by law ureced.ing an order t bat no 
administration be granted. 

The fact that the prot ate court makr s an order r e­
fusing administ ration as provided n Section 2 , supra, 
does not prec lude a creditor from later going before the 
court, and on a prop showing hav in£ letters granted • 
In the case o:f Hool f olk v . Kempe:to, :31 JJo . App . 421, 1 . c . 
{24, the Court s aid : 

APP.ROV:ED : 

"Although the widow has oroe eeded 
under section two, ~evised Statutes , 
an order of the probate c o,ur t, setting 
the oropert y left by the deceased 
ourehaxer over to her and doing away 
with administration, yet this proceed­
inc i s not bindin~ on this pla intiff 
and do<' S not orevent him f rom going 
before the probate court and on a pro­
per showing, aa a creditorp have l ett ers 
grant ed on the e8tate . This he shoul d 
do, and then proceed to hnve his c l aim 
a :t.lowed . " 

Resnect£ully s ubmitted 

m. ORR SA'ffiRS 
Assistant Attorney General. 
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