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COUNT. TftEA SURER : )) Liab ility of County Trea. su1' er on off i cial 
) bond, where no depositary oond is given. DEPOSITARY OF COUNTY 
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February 12. 19 36. .,; 
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Senator Geo . D. Cl ayton. Jr •• 
Hannibal. 
tlissouri . 

Dear Senat or Cl ayt on: 

Thi s is t o acknowl edge rece ipt of y our letter 
of Februar y 7 . 1936 . in which you reque st an opinion 
f rom thi s Department on questions submitted in your letter 
of that date, a copy of which is as follows: 

ttis th e County Treasurer liable f or 
any loss of the County rands through 
the negligence or failure of any 
depositary. provided t hat the de­
posi tary ha s been selected by the 
County Court Y 

~I would also l i ke to know if the 
treasurer would be liable under 
his bond in t he event that the 
County Court de signated a deposi-
tary. and the depositary did not 
f urnish a bond and subsequently failed. " 

. 
• e shall a nswer your two questions in the order 

submitt ed in your letter . 

I . 

Under t he pr ovi sions of Sections 12184- 12198, Article 
9 . Chapter 85 . Revised St a t u t e s of Missouri, 1929. a definite 
scheme and plan for t he selection ot county depositarie s is 
set forth , and under the provi sions of these sections it is made 
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t he duty o f t he county court to select the depositary . or 
de positaries . i n which t he funds of t he county shall be 
deposited . 

section 12198. R. s . luo . 1929 . of said ~ticle 
9. supra, pr ovi de s as follows: 

"The county treasurer shall not 
be-responsible f or any Ioss or­
tEe countz f unds thro~e­
ne;llience or fai~ in{ 
... ens wti out nothlngin h1 a 
a r cle s 11 relea se said t rea surer 
from any loss resulting f rom an7 
o "'ficial misconduct on his part. 
or froc responsibility tor the f unds 
of t he county. unt i l a depositary 
shall oe sel ected and t he f ,mds 
de posited t herein. or for any mis­
appropriation of such funds in any 
manner by him." 

The SUpreme Court said in the ca se of ~la ze v. 
~humard, 54 s. w. {2d ) 726 , 1. c. 728 , as follows: 

"It is well sett led that a public 
officer is an i n surer of public funds 
which he bas l awfully r eceived, unless 
the legislature ba s pr ovided otherwise . " 

Therefore. under t he provi s i ons of Secti on 12198 . 
supr a , t~e count y t rea surer shal l not be responsible f or any 
' oss of the county funds t hrou0h the ne~ligence or f ai lure 

' of a ny depositary, which necessarily means a depositary 
l awf ully sele cted in a ccor dance with the statut es i n such 
ca ses made and pr ovided. 

It is. therefor e, our opinion that.if a county 
depositar y was duly and regularly selected and b ond gi ven 
and a ccept ed i n accordance with Article 9 , Cha pt er 85. B. s. 
l'o . 1929 , and amend!nents t hereto, t he county t r easurer would 
not be r esponsible for any loss of t he county funds through 
t he negligence or f a ilure of any depositary. 
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II. 

· e come now t o the second question asked in your 
letter of request . that is, whether t ho county t r ea surer 
would be liable under his bond in the event that the county 
court designated a depositary and the depositary did not 
furnish a bond and subsequently failed . 

The Supreme Court in the ease of City of Qayette 
v . Silvey, 290 s. • 1019, 1 . e . 1021, said the tol lo ing: 

"* ~ * The general rule , which is 
the r ule in this state, is that one 
at the duties of a public off icer 
intrusted with public money is to 
keep such f unds safely. and t hat 
dut7 must be performed at the peril 
of 3uch officer. Thus. in eff ect, 
he ia an insurer of public funds law­
~lly in hla posse s sion. Shelton v. 
St a te . 53 Ind . 331, 21 Am. Rep. 197; 
Thomssen v . County, 63 leb. 77?, 89 
N. 1. 389, 57 L. R. A. 303 . He is 
therefore liable for losse s which 
occur even without his fault . Shelton 
v . Stat e, supra . This standard of 
liability is bottomed on public policy . 
uni ver sity City v. Schall, 275 Mo. 667 , 
ro s ...> . .1 . 631 . · 

8 In the l a st case cited, our ~upreme 
Court. s peaking t hrough Blair, P. J ., 
applied this general rule t o a city 
treasurer , into whose hands t he general 
funds of the city bad passed , finding 
that the mayor and aldermen had direct­
ed t he funds placed to t he credit of 
the city treasurer in a certain trust 
company , Which later f a iled. The 
treasurer died, and the suit was insti­
tuted against the administrator of h18 
estate. The e state was held liable 
under the general bond , notwithstanding 
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the tact tba t the funds bad been so 
deposited in the t rust company at the 
direction of the board of a ldermen . e 

In the ease of Bragg City Special Road District v . 
Johnson, 20 s . \1 . (2d) 22~ 1 . c . 24, 66 A. L. R. 1053. the 
ll1ssour1 ~upreme Court in t his leading ease said: 

"The rulin3 in the University City 
Case wa s made in r eco6nition or the 
rule f ollowed in this State , and 
~enerally folloved that the liability 
of t J .. e tre ... surer of a public corporation 
for its funds coming into his bands 
in absolute. State ex rel . v . r owell , 
67 o . 395; 29 i Lm . nep. 512; State ex 
r e l . v. l!oore 74 1 o. 413; 41 1.m. ae p. 
322; County of Uecklenburg v. bea les , 
111 Va . 691·, 69 d . E . 1032, L. R. A., 
(N. ~. ) 288. ~e rule is one found-
ed upon considerat ions of public policy. " 

In the .case of Everton Spec ial .hoad District v . 
Bank of Everton, 55 s. n. 335 , 1 . c . 3&6, t he ~preme Court of 
Mi s souri stated: 

"In selecting a county depositor y the 
steps may be all regular up to the 
execution of a bond by the depository 
and then if the bond given does not 
substantially cqmpl y with the require­
ments of t he sta tut e, the depository 
selected is not the legal de posi tory. n 

I n t he ca se of Huntsvi l l e Trust Company v. Noel. 12 
u . w. (2d) 751. 1. e . 754. t he _upreme Court of IJissouri sa id: 

8 As heretofore stated, all county funds 
are required by law t o be deposited in 
a county depository. The officers ot 
t he county charged wit h duties relating 
to the deposit of sue I) f'unds for safe 
keeping are a 0 ents of limited powers , 
and as such they have no authority to 
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deposit these public moneys with any 
other than a county depository. Now a 
bank or trust c ompany does not become 
a county depository merely by being 
designated as such in an order of the 
county court; it must qualify as a 
depository by giving the security pre­
scribed by section 9585.w 

The ~priD6field Court of Appeals followed the 
H :..ntsville Trust Company ea se in the ca:::oe of Cons olidated 
&ehool District v . Ci tizens Savings Bank. 21 s. w. (2d) 1. e . 
788. and t he uuntsv111e case is cited with approva l in the 
ca se of hite. County Treasurer . v. Gr eenlee . 49 s. :· . (2d ) 
132 . 

Also. in the ease of Boone County v. Cantle] . Commis­
sioner . 51 s. r. . (2d) _56 1 . e. 58 . the Supreme Court further 
said: 

• a bank which has g1 ven a bond that 
does not comply with the provisions 
of Section 12187 R. s . 1929 . regardless 
of the action taken by the county cour t 
with r e spect t o it . ia not a county de­
posita r y ei ther in law or in fact . 
~nd upon the receipt of county funds 

by such a bank. under color of being 
a county depositary . a trust as to funds 
so deposited arises i n favor of the 
county. Hun tart lle 'l'Tust Co •• v . Noe 1 . 
321 Lo . 749 1 . e . 757; 12 s. rr . (2d) 
751 . 8 

From t he above and foregoing ea ses we find that a 
bank or t t-ust company does not become a county depositary 
merely by being designated as s uch i n an order of the c ounty 
court . It must qua lify a s a depositary by gi Ting the seeuri ty 
pre scribed by Section 12187. R. u. Mo . 1929, and a~endments 
t hereto . and where the statutory prodedure in the selection 
of a county deposi t ary bas not been foll owed , b .; the ._;1v1ng 
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of the bond and the a pproval by the court , the bank in 
question is not t he lega l depositary of said county. 

It is , therefor e , t he opinion of this Depar tment 
t hat a county trea surer,depositing the co •nty funds in a 
bank tha t ha s been desi gnated a s a county depositary but 
has not given the depositary bond as required by the sta tute , 
does ao at his peril , and, in the event of the failure of 
said bank and the loss of the county funds thereby , he and 
his sureties become liable on his off!cial bond. 

APPROVED: 

ROY t!ckiTTRICK 
Attorney- General 

CRH:EG 

Yours very truly , 

COVE'SL R. HE\'.I l'T 
As sistant. t t orney-General 


