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OLD AG~ P ~NSIONS : Applicant who has forfeited his 
citizenship by reason of con­
vic t ion of desertion , not entitled 
to re ceive a ssistance . 

j eba •H Choate 
Assistan t Com .i s otoner 
Ol d Age Aa o1stance Division 
JefPerson 01ty , Mts sour1 

Deo.r adama 

'l'hl s wi l l acknowl edge receipt of your request f or 
an oolnlon, which r eads a s follows a 

" e have rece1vod the f ollowing 
letter f r om r . ~ . E. Lar~s , 
of t he cu chanan Count y Old Age 
Assis tance ~ard a 

8 ' b e are enclootng a copy of a 
letter from the Ad jutant General ' s 
Of "1ce 1 ~ash1nNton . regarding tho 
application of t ~ederik ~m1th , th1s 
city . 

" 'Ib i s l ettetr sta tos that l r . ~mith 
has l os t h 1s rights of citizenship ~ 
but in the l ast paragraph you will 
note that their statement l eaves s ome 
dou bt in our minds aa to whe ther or 
not tbia man i s entitled to ass istance 
inasmuch as the Pr osecuting Attorney 
oi" t his Count)- baa stated that it 1a 
his op inion that t he man does not 
necessari ly lose his right or suff rage 
1n Missouri because of the action of 
the Bedor a l Court - Martial pertain ing 
to Arf'Ill service . 

"This i s t he sec ond caao of t his kind 
that has eo~ to our att ention . and we 
woul d be pl eased t o have an opinion 
from your denartmnnt or t he Attorne7 
General ' s off 1ee so t hat we ma7 b e 
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able in the ruture to handle these 
cases pr omptly . 1 

"We have also a copy of the follow­
ing letter from E . rl . • Conley of 
the Adjutant General ' s office, 
Washington, D. c. 
·r ' I have your letter of February 
21, 1936, in which you request in­
formation concer ning citizenship in 
the case of Fr ederik Smith. 

" ~'he records show that 1- rederik Smith 
enlisted October 22, 1885, at Albany, 
New York , and was assigned to Company 
D, 19th u. s. Infantry. He ~as tried 
by a general court- martial convened at 
~t . ~cintoeh, rexas , and found guilty 
of desert ion , and was sentenced to be 
dishonorably dischar ged the service of 
the United States, forfeiting all pay 
and allowances due him. and to be con­
fined at hard labor . i n such place 
as the proper authority shall direct . 
for a neriod of four (4) years and 
six {6) months . The sentence was ap­
proved and promulgated in G. C. ! . O. 
i 36 dated Hqrs. Dept of Texas , J une 1 . 
1886 . 

"Rights of United ~ tates citizenship 
are forfeited under Sectlona 1996 and 
1998 U. s . revised statutes, only upon 
conviction by a general court- martial 
of desertion committed prior to hugust 
2 2 , 1912 , or subsequently in time of 
war . 

n.ulr . Frederick 5mith has lost h is rights 
of citizenship . 

11 lloth1ng has been found or record to show 
that his rights of citizenship have been 
restored . However , the rirhta of suffra~e 
differ in seYeral states and what eff ect 
is g!Ten in an7 one of them to a dis­
honorable discharge, desertion from the 
A~, is a matter determined under the 
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constitution and laws of that state.• 

"After you have read t rou11.h these 
t wo letters , will you ~ive us an 
opinion on the citizena1d p standing 
of Fraderik [ mith , as it would apply 
to Section 6 o£ the Missouri Old Age 
Assistance Law. n 

Section 6 of the Old Age Assistance Act provides 
the qualif ications an applicant muat have to receive ol d 
a ~e assistance. Said Sectlon reads aa followsz 

11 0ld age assistance may be granted 
only to an applicant who , has attained 
the a ge of 70 years or upwards, is in­
capacitated from earning a livelihood 
and is without adequate means or support , 
is a citizen of the United States , has 
resided 1n theState for 5 years or more 
within the 9 years immediately preceding 
application for assistance and for the 
one year next preceding the date of ap­
plication for assistance (absence in the 
serwiee of the State or of the United 
States shall not be deemed to interrupt 
residence in the state if domicile be not 
acquired outside of the state) , is not 
at the date of making application or of 
receiving aid an inmate of any prison, 
jail, insane asylum, or any other public 
reform or correctional inst i tution,and 
has no child or other person responsible 
under the law of this state and found by 
the s t ate board or b'~ the county bo~tad 
able to support him. 

The a bove section specifically provides, among 
other t .uint"S , that old a ge assistance will only be granted 
to a citizen of the united States . 

5ection 12 , Title 8 , U. s . C. A. provideaz 

ttAll persons who deserted the 
military or naval service of the 
United States and did not return 
thereto or report themselves to a 
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provost marshal within sixty 
days aft er t l e i ssuance of the 
proclamation by the ~recident. 
dated :..arch 11 , 1865 , are deemed 
to have vol untarily relinquished 
and f orfeited their ri"hts of 
citizeneh ip , a s well as their 
ri ht to become ci t izens; and 
such desert ers shall be forever 
incapabl e of holding any off ice 
of trust or prof it under t he 
United ~ tatea , or of exerciRin~ 
any r•i ·hts of •1t1zeno thereof. 
* ~ ~ ~ ~ * w" 

lhe a bove sect ton was f irst enac t ed i~rch 3 , 1865 . 

5ect1on 11 , of 'l'itle 8 , dllch Na e enacted August 
22 , 1912 , provides: 

11 •very person who dese rts the 
mi litary or naval servi ce of t he 
Uni+ed States, or who , being duly 
enr olleu , departs tha jurisdicti on 

. o~ t he district in \"Th i ch he is en­
rolled, or 70es beyond the limits 
o~ the United ~tates , with intent 
t o avoid any draft into the military 
or naval service , lawfully ordered , 
shall be liable to all the penalties 
a nd forfeitures of secti on 12 of 
t lus t i tle . The provisions of this 
section and said section 12 shall 
not apply to any per eon deserti ng 
the military or naval service of 
the United States in time of peace . 
The loss of rights of c itizenship 
heretof ore imposed by law upon 
deserters f r om t~e military or naval 
service m.ny be lll•t i ated or remitted 
by the President where t he offense 
was committed in time of peace and 
where the exercise ot Duch clemency 
will Pot be prejudicial to the public 
interes ts . .. 
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Acco·rdi ng to the letter received f r om the Adjutant 
General's off ice, quoted above, the applicant n question 
was tried by a ge~oral court-martial and found ~uilty of 
desert ion and said sent ence was approved June 1, 1886. 
As ' t his conviction occurred prior to August 22 , 1912 , it is 
plain that t he a pplicant forfeited his right of citizenship. 
Under the provisions of 5ection 11, supra, the ri~t of 
citizen~hip so forfeited prior to Au ~ust 22, 1912 may only 
be remitted by the President. According to the letter 
from the Adjutant General ' s office this has not been done . 

In view of the above , it is the opinion of this 
department that a person who was convicted by a general 
c ourt - martial, of desertion , prior to Au :~st 22 , 1912, 
forfeits his ri ht o. citizenship and unless such citizen­
ship io restored by order of the r resident such person is 
not entitled to receive old age aa~istance under the pro­
vis~ons of Section 6 of t he Old Age Assistance Act of 
the State of ~issouri . 

APPROV.~D ; 

J OHN 'il . HOFFMAN , Jr . 
iActin~) Attorney General 

J :.T : LC 

Yours very trul y , 

J . ... • TJ .. YLOR 
Ass is tant rt t t orney General 


