SCHOOT, FUNDS: County court has right, absent fraud, to sell

property acquired through foreclosare . sehool

funds if such be the most advantageous to the
school or schools interested therein,

October 24, 1936, 4’
i
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FllLED
ijonorable T. O, Carver ///Q::)
Prosecuting Attorney ..
Pulaskl vounty
llaynesville, Missouri

Dear lir, Carwver:

This 1s to acknowledge your letter as follows:

"Recently the County Court of this
County caused to be foreclosed a num=
ber of School Fund Mortgages. A
number of the mortga;es had consider-
able accrued interest and in some
cases the amount owing on principal
and interest was more than the farms
are now worth as the loans were made
back when farm land commanded a
better price and valuee.

"The county bought or bid in a number
of farms for the amount owing and now
have the farms on their hands, at a
price ;reater than the value of the

f arnse

"They asked me if they had the right
to sell the farms or any part of them
for less than the amount they bid .
them in for, and to accept a substan=-
tial down payment and accept a mort-
sage on the balance owing on the sell-
ing price.

"I told them that in my opinion as
financial agents of the County's busi-
ness affairs that they had the right
to do so so long as they obtained a
fair and reasonable value for the

farms based on present values. That
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the matter should ve handled according
to the dictates of good business jJudg-
ment.

"They asked me to obtain your official
opinion on the matter so will you kindly
furnish me with an opinion on the above
matter at your earliest convenience,"

The Supreme Court of lissouri in Veal v, Chariton
County Yourt, 15 Mo. 412, 414, at an early date (1852), in
speaking of the relationship of the county court to the
school funds, saids

"In relation to these funds, the county
counts are trustees. They have no
authority to dispose of the principal
entrusted, or any of its interest,
otherwise than 1is preseribed by law,"

See, also: _ontgomery County v. Auchley, 103 lio, 492; Lafayette
Cou 'ty v. Hixon, 69 lio, 581,

Section 9248, f. 5. lio. 1929, places the management
of school funds in the county courts of the respective countles.
Sectlion 9254, R. S, Mo, 1929, gives the county court authority
to sell the property when the principal and interest, or any
part thereof, remains unpaid. Section 9256, R, S, Mo, 1929,
authorizes the county court to repossess the property by pur-
chase, and in part provides as follows:

" henever any property heretofore or
hereafter conveyed in trust or mortgaged
to secure the payment of a loan of
school funds shall be ordered to be sold
under the provisions of this chapter, or
by virtue of any vower in such convey-
ance in trust or mortgage contained, the
county court havin; the care and manage-
ment of the school fund or funds out of
which such loan was made may, in its
discretion, for the protection of the
interest of the schools, become, through
its agent thereto duly authorized, a
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bldder, on pehalf of its county, at
the sale of such property as aforesald,
and may purchase, take, hold and
manage for said county, to the use of
the township out of the school fund of
which such loan was made, % % % 3% %
The county court of any county holding
property acquired as aforesald may
appoint an agent to take charge of,
rent out or lease or otherwise manage
the same, under the direction of said
court; but as soon as practicable, and
in the Jud:oment o: sald court advan-
tajeous to the sehool or schools in-
tercsced therein, such property shall
be reaoId'igbsuch marmer and.g§ such
terms, at public or private sale, as
said court may deem best for the
Interest of said school or schools;

% = < W 3,

From the above provisions of the statute it 1s to
be noted that the county ¢ urt has the power to protect
school funds even to the extent of becoming the purchaser in
the event of foreclosure,

Although the county may become the purchaser of
property foreclosed under a school mortgage, yet 1t was
never intended that the county should remain the owner of
the property, as Section 9256, supra, specifically provides
that the county court should dlispose of the property as soon
as practicable "and in the judgment ol said court advantageous
to the sehool or schools intercsted therein." lHowever, the
county court is not permittied to sell property acquired
through foreclosure unless such sale would be a:vantageous
to the sehools., In other words, the county court could not
use the means and method of satisfying a sechool fund mortgage
by causing the property to ve foreclosed and the full amount
of the loan bid in order to acquire the property, :nd then
turn around and sell the property at a much less figure back
to the original owner of the property. In osther words,
county courts are trustees and if any fraud, collusion, or
conivance on thelr part is evidenced in satisfying school
mortgases by the procedure of foreclosing and bldding in the
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property at the amount owing, and then reselling said prop-
erty at a lower figure, sald transaction would be voidable,

It 1s our opinion that, absent fraud, the county
court has the power and authorlty under Section 9256, supra,
to sell property acquired through foreclosure of school fund
mortgages if such sale, in the Jjudgment of the ecounty court,

1s the most advantageous to the school or schools interested
therein,

Yours very truly,

James L, HornBostel
Agsistant Attorney -General

APPROVED:

“JOHN W, dO: THAN, JT.,
(Acting) Attorney=-General
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