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33 228 is mandatory, and 
Sec. 10310, Laws of Mo . 19 , P· votes when it s~ates that 
not directory i n the counting of 

• 

the same shall not be counted. 

April 10, lg36. 

FiLED 
/' 

Honorable George B. calvin, 
'7aahington, Missouri . 

Dear .3ir: 

This department ia in receipt ot your letter ot April 
8, wherein you enclose a aaaple ballot and explain the metho4 
ot voting in the city election in the City ot ashinston, and 
inquire as tollowa: 

" ~ * * Soae of the voters placed a 
cross 1n the Democratic· circle and 
also in the In4epen4ent circle, in 
some ot the wards t he intent of the 
voter was interpreted as wishing to 
vot'e the Democratic tiCket and tor 
Ur. aau, the In4ependent candidate 
tor U&yof, since as you wi ll note 
on t he ballot there wa• no Decocrat 
runn!ng ·tor that o~tice, and no other 
candidate except the candidate t ·or 
ayor running on the Independent 

ticket. In other wards the entire 
ballot was t hrown out. This ~as enough 
to defeat our alderman• and I believe 
the Independent candiqate tor 'ayor, 
who had the support 'of the Democratic 
ca.iittee, since we were unable to 
get a candidate on our ticket. 

" I know it is not the proper way to 
vote, but as I cited above, I do not 
believe there can be tije slightest doubt 
as to the intent of the voter, and the 
Democratic Committee and the Independent 
candidate have asked me to obtain at 
once an opinion as to whether the vote 
ahould be counted, which we oonteD4 
it should be, as I stated before was 
counted in s ome warda . * * * * • 
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!be City of aahington, being a city of the third class, 
conducts ita electioaa, we assuae, pursuant to s ection 6721, n.s . 
Mo. 1~21, wh1oh is as follows: 

"A general election tor the 
elective officers of each city 
or the thi-rd clasa shall be held 
on the tirst TUesday in April after 
the organization of such city under 
the provisions of this article, and 
ever7 two 7ears th~reatter, and all 
c1 ty elections s hall be held und·er 
the provisions of the •general election 
laws of the state: Provided , that 
all certificates of nomination and 
petitions therefor, as prov1ted by 
the state election laws , ahall be 
tiled with the city clerk ani not 
wltb any other officer, and all duties 
specified to be performed by the 
constable or s~eritt in t he state 
election lava shall be pertor2ed by 
t he marshal in city , eleotions; and 
a~l tick~ts tor city elections shal~ 
be printed by the city and at the 
cit~•s expense; and all duties here­
tofore performed by the county clerk 
with reference to city elections 
shall be pertoraed by the city clerk. 
The polling places tor all elections 
in such cities, aD4 tbe Judges theretor, 
shall be selected and specified b7 
the respect! Te cl ty ·· ·councils of 
such cities by resolution, ordinance 
or otherwise.. The mapner of making 
returua ot such election shall be 
prescribed by ordinanoe. ADY citT 
organizing under the pro'Yisiona of 
this article m&T elect a mayor and 
such other officers as may be necessary 
to carry this article into effect• 
who shall hold office until the sec­
oDd Tuesday in ~pril thereafter, an4 
until their successors are elected 
and qualified." 

As the above section contaiAS the clause "An4 all cit7 
elections shall be held under the pro~1a1ons of the general election 
lawa of the state", we assume that the procedure 1n the ~alling ot 
the election, the notice , etc. was carrled out according to the 
usual procedure in conformity with the $eneral election laws. 
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The manner ot yoting is set forth in Sec. 10310, Laws of 
BD . 1933 , p . 228, as follows: 

"On receipt of his ballot, the yoter 
shall forthwith, and without leaving 
the enclosed space, retire alone to 
one of the •oting booths so proT1de4 , 
and shall ~repare his ballot for· Toting 
in the following manner: Should the Yoter 
desire to vote a ' s~raisht ' party ticket, 
he shall plact a croaa , (x) ll8rk in the 
circle imaediately below the party naae. 
It t he voter desires to vote tor one 
or more candidates on more than one party 
ticket, by votin& what is commonly ca~led 
a 'split' ticket , be mar plaoe a ~ross 
(x) mark in t he circle ~ediately below 
one party name anaQnr k cross (x) marka 
in the squares at t he left of the names 
of candidates on other tickets tor whom 
he wishes to vote . It the Yoter desires 
to Tote tor one or ore candidatea whose 
name or names do not appear ·on the printed 
ballot he may do so by drawing a line 
through the printed name ot candidate tor 
such office, and 'writing below aueh can­
celled n~ the name of person for whoa 
he desires to vote , and placing a orosa 
mark in the s quare at the lett of such 
name. 'l'he s quares so marked shall take 
precedence oTer the cross marked in the 
circle. ~ere there are t wo or more 
candidates for like ottice in a group of 
croaa (X) mark 1a the a~uare to the lett 
ot a oandidate•·s naae, automatic».ll7 votes 
against th• caDdida\~ whose ~ appears 
within the same horizontal lines in the 
column under t he circle in whloh appea~a 
the cross (x) mark unless the Toter indi­
cates another candidate to be Yote4 asainat 
by vawinc a line through auch candi'date 
J1Ule. nl candidates of the party whoa• 
circle is marked s hall be counte4 aa Yoted 
tor excepting where aquarea are c~oaael 
preceding the ~es at ~ candidates in 
other columns 1t t wo or more candidate• 
for tha same office are t hus designated, 
ne1 ther shall be wounte4~ If the ·eross 
(x) i s not placed in the circle imaediatel7 
below t he party name a t t he head ot the 
column, but does appear in t he s quarea 
opposite t he various candidates• names, 
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then only these names shall be counted 
tor, and none other . A croaa (x) mark 
is any line eroaaing any other line at 
any angle within the 't'Oting apace, and 
no ballot shall be declared Y014 because 
a cross (x) I!18.l'k therein is irx-egular in 
fora. It shall not be lawful to deface 
or tear a ballot in any maDner nor to 
erase any printed name •except as proY14e4 
abo't'e in this section,• figure, word or 
letter therefrom, nor to erase any mark 
made thereon by such voter, nor inclose 
in the folded ballot any other paper or 
o.ny article . If the voter deta.ee o·r tear 
a ballot, or ~rongly mark the name or 
make an er asure t her ein, he may obtain 
one additions~ ballot on returning to 
ths ballot clerk the one so defaced or 
wrongly ~arked. 4 ballot placed in the 
ballot box without any marks shall not be 
counted.. Ballo-ts shall be counted 
only tor the person tor whoa the marka 
are thereon are applicable; when a voter 
shall plac6 a mark against t wo or more 
names tor the s ame office, and only one 
candidate is to be chosen tor the office 
none or the candidates shall be deemed 
to have been YOted tor and the ballota 
shal.l not be counted tor e1 ther such 
candidate. Before lea't'ing the booth the 
yoter shall told his ballot in such a 
maaner as to conceal hia marks thereon. 
He shall mark his ballot without undue 
delay. Be shall t hen h&D4 the ballot 
to the judge ot election selected to take 
ballots, who shall nuaber the ballot 
and deposit it in the ~allot box. The 
•oter shall ouit and lea't'e said enclosed 
place as aoon as possible." 

Theretore, the sample ballot which you enclose4, contain­
ill8 the cross {x) mark in the Democratic colwm and 1n the 
Independent column, would not contorm ,with the abo't'e quoted 
section. In the Independent column t here is only one person's 
name printed on the ballot--that ot . B. Rau~ tor kayor , while 
in the Democratic column t here is no candidate tor ~yor, but 
names of candidates ror the other ott1cea, with the exception 
ot City Attorney, and Treasurer, are printed therein. 

We think Sec. 10310, supra, 1a mandatory--not . directory-­
in its terms. It !a definite as to what ballots shall be legal, 

I 
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and ;;t-es~rlbea no :result~ it the voter does not follow the 
t erms of the statute . \16 base this conclusioa on the case ot 
Horaetall v. ~chool District, l~ Yo . app . l . e . 5&5- 546 , wherein 
t he Court said; 

"The de cisions ot the vupr eme 
Court in t his state have not been 
altoget her har.nonious as to t he 
effect ot irr egularities upon the 
result of an electi~n , and we 
shall not attempt to r eview t hese 
cases, but 1.'9 thint it may now be 
said to be t he established rule 1n 
this state, as it is generally in 
other Jurisdictions, tha t when a 
s tatute expressly decla.res any 
particular act t o be essential to 
t he valid1t7 o:t an election, then 
t he act must be performed in the 
manner provided or the election 
will be void . Also. it the statute 
provides specifically that a ballot 
not in a pr escr i bed form shall not 
be counted , then the provision is 
mandatory and the courts will 
ento~ce it; but if the statute merely 
provides t hat certain things shall 
be done and does not prescribe what 
r esults shall follow it these things 
are not done, then the provision ia 
directory merely, and the final test 
as to the legality of either the 
election or the ballot is whether 
or not t he voters have been given an 
opportunity to express, and have 
f a i rly expressed t heir will . It 
t hey have , t he election will be upheld, 
or the ballot counted as t he ease 
may be . (Bower s v. tim1 th, 111 Ito . '5t 
20 s.w. 101; Hope ~ . i lentge, 140 o . 
zgo, 41 d. W. 1002; Sanders v . Lacks, 
142 Mo. 255, 4~ s.w. 653; State ex 
r el . v. Robert s , 153 J..o . 112 , 53 .s . w. 
5 20; McKay v. Uinner, 154 Mo. 608, 
55 ~ . «. 866; Hehl v . Guion, 155 Mo . 76, 
55 S. W. 1024; State v. Swearingen, 
128 ua . App. 605, 107 ~ .w. 1)." 
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You will note trom the aboTe decision that the tinal test 
is whether or not t he voter has been giYen an opportunity to 
express and ~s fairly expressed his will. • 

As further bearing on the ~uestion of the statute being 
mandatory in its terms, · we call your attention t o the case ot 
Lankford v. Gebhart , 130 Iio . 621 , wherein --the Court said ( 1. c • 
640): 

"One b'llot voted for contestee 
contained t he word ' ~es' writteu 
under t he nace of one candidate 
tor prosocuting attorney and the 
word 'no' written under \he name 
ot the other candidate tor the 
same office. This ballot was 
reJected by the court. 

"It may be t hat under the mandatorJ 
requirements of ·section 4671, that 
ballot should not have beea counted 
because of writine the words 'yea' 
and 'no' therein. When the stat- · 
ute r equires that a ballot, on 
account ot want ot contoraity to 
any particular proTiaion of the law, 
shall not be ~ounted, it is manda­
t oZT. As was said in OUIIm T. Hubbard, 
supra, sec. 54QI,(the same as section 
4671) furnishes an absolute rul~ ot 
eTidence. lt makes .the ballot 
fraudulent withou' reg~ to intent, 
when it baa thereon any writing or 
prilltiug other than that specit184. 
But , as we h4Ve see~, this section 
was repealed by the act ot 18il, 8D4 
no such prohibition is now contained 
i n the statute. 

"The woJ;"ds written do not apply to 
t he office of sheritt, which alone is 
in contes t her e . \;e can s&e no r eason 
t or r eJecting the entire ball6t for 
t he r eason that t he vote tor prose­
cuting attorney may be le~ in doubt. 
Atkeson v. Lay, 115 Ho. 538. We a r e 
of the opinion t hat t~a vote s hould 
haTe been counted tor contestee." 
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A similar situation, although not identical with the facts 
you present, arose in the case ot Bradley v. Cox, 2'11 Ko. 438. In 
that case it was said: 

"Bradle7 was the Democratic nominee. 
~here •ere 1311 ballots cast o~ which 
the name of Johnson, who as not the 
nomin~e ot any part7 , was printed. 
These ' ballots were headed 'Democratic 
Party', were prepared by ~he count7 
clerk, and handed by t he judges ot 
election to t he voters as they came 
to vote, and the names of the Demo­
cratic nominees tor all other ottioera 
were printed t hereon. The ballots 
were r eturned by the votera without 
erasing t he printed name ot Johnson 
and Without writing in the name ot 
Bra<lley or or any other per son, and 
without any attempt to chaDge thea. 
The law required Bra~ey' s naae to 
be printed on the ballots and pro­
hibited the voters tron writing his 
n~e thereon and trom providing other 

· ballots for t hemselves . · Held, that 
t he ballots must be counted tor 
Bradle7. This conclus ion is enforced 
by the statutes themselves. n 

An4 further bearins on the question ot the intention of the voter, 
the Court said : 

"The provision of t4e Constitution 
that all elections shall be b7 
ballot does not pre~lude the coURt­
ing of votes f or the part7 nominee 
although on t heir f ace the ballots 
s how they were cast for a man wboae 
name was unlawfully print ed on thea. 
That provis ion i s intended principally 
t o secure secrecy , and any manner ot 
voting t hat shows t he voter' s choice 
and pr eserves secrecy is voting by 
ballot; and , besides , the votes wer e 
by ballot." 

In the case ot Yowell v. !lace • 221 r:.o . App . , 1. c. 91-92, 
the Court, in speaking ot the t'orm ot the bal.lo\ aDd the result, 
it the ballot is not voted in conformity with the s tatuter 
aa14: 
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"The statute no~here prescribes 
what s t all be the r esult or failure 
t o use t he form or ba llot provided 
therein. That being the situation 
t he f ailure of the county clerk to 
provide a ballot i dentica l in fora 
with the statutory ballot would no\ 
necessarily inTali~ate the election. 
The pr esent rule in thia titate 
indicates a liberal a ttitude on 
such questions and i s thus s t a te4, 
' ere a statute provides s pecificall7 
t hat a ballot not in a prescribed 
fora shall not be counted, the statute 
is mandatory and must be eD.torce4; 
but 1fhere 1 t merel7 proviaa that 
certain ballots shall be used, and 
does not prescribe what r~sults shall 
follow if thaT are not used, the 
statute i s dir ectorJ, and the test 
as to the legalitJ of the ballot is 
whet her or not t he voters were afforied 
an opportunity to expres s , and that 
they did fairly express t heir will.' 
(State ex r e l . Memphis v. Haokaan, 
202 d . J. 1., 2 73 o . 670 . ) 

ffln another case where an irregular 
ballot was used in an election on 
township organization, the following 
t est was promulgat~d: 'It it appears 
t hat no substantial right depende upon 
a comp~iance with the stntutor.y 
requirement and no injury can r esult 
from ignoring it , and t he other purpose 
of the Legisl atur e can be acco plished 
in a manner other than that pr escribed 
and substantially t he same r esult 
obtained, then t he statut e will be 
regarde4 as director7; but it not so. 
it will be mandatorT• 

"To t he s ame effect are ~tate ex rel. 
Barrett T . Dahoff, 2g1 ·o . l . o. 621, 
238 s . VJ . 122 ; Nance • · Kearby, 251 lao. 
374; 158 3 . W. 62g; Applegate v. &egan , 
74 o . 258, and other cases. From these 
authorities it is quite clear t hat the 
statute here involved is directo~y 
merely and unless the ball ot be in s uch 
fora as to prevent a free expression 
of the . voter's will, it s hould not be 
cause tor holding the election invalid. 



lion. George B. Cal ~in _g_ aprU_ 10, _ liS6. 

UDder the facts with which we are 
confronted there is no reason to believe 
the Toter could haTe been misled or 
contused by the ballot used. The tact 
that the ballot provided a s quare before 
each proposition to be ~oted upon was 
not unusual and it was a method of voting 
with which each voter, in UlssQur1. mar 
be preauaed to be familia r since it ia 
used almost uniformly, under our law, 
•hen voting upon candidates or upon 
propositions submitted to the voter. 
\1hile the voter might ~lso cross out the 
proposition he did not desire to vote. 
which the evidence shows was done, that 
should not invalidate the ballo' under 
the rule that if the will of the voter 
can be determined from his ballot, an4 
no law is intracted, the ballo' ahotll 
be counted. (Right T. ..tar quis, 255 B. W. 
63') dome weight mar also be given to 
the tact that in t he township where one 
of plaintiffs resided, co posed ot Edgar 
dprings and Yancr voti~ pr ecincts, there 
was a total vote for presidential electors 
~67 . 1he vote in the precincts was 21 tor 
and 332 against the stock l~w . It cer­
tainly cannot be sa id there was any misun­
derstand!ng or contusion in the minds 
ot the voters in t hat tbwnship. The total 
vote in the county was 1955 for and 1505 
against out or a total vote for presidential 
electors amounting to 5500. This indicatea 
1140 who voted at the election failed ~o 
vote on the stock law proposition . The 
large portion or those who fai led to vote 
on the proposition resided in the cities 
ot Bolla and s t. James where, it .may be 
presuaed, the voters were not particularly 
interested in t he outcaae of the sto4k law 
election. 'nlere is no cbarge ot frau4 
or mistake and no evideuce in t his case to 
indicate the voter was contused or a isled 
by the ballot used. e are, therefore , 
ot the opinion ·th~t the ~lection was valid 
and the Juagaent should be aftiraed.• 

CONCLUSI OJI . ' 

As the precise question you present baa /never been )etore 
the courts of this state~ we are loa,he to paaa anr legal opinion 
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on the Yalidity of counting such ballots , but we haYe attempted 
herein to cite t he authorities which b~ar on the question and which 
will aid you in arr1Ying at a conclusion as to the Yalidit7 or 
inYalidity of the ballot submitted. 

We agree with you t hat one coul~ arriYe at a reasonable 
inference froa the ballot submitted that it was the intention ot 
the Yoter, by pl a cing an X mark under the Independent Party eablea , 

. H. Rau being the only person whose ~e appear• on said IndepeDdent 
T.lcket, to vote tor Mr . Bau, and b7 pl~cing an X mark under the 
Democratic eablem, intended to vote f or the remainder of the offi­
cers on said Democratic Ticket. Ho~eY~r. eYen though the intention 
of the Toter may be reasonably gleaned from the su~tted saaple 
ballot, the decisions hereinaboYe quoted state that when the statute 
does not contain the res~ta, it the prescribed for.m is not car-
ried out, t he statute is declared directory and not aandatorT• 

Bearing further in mind t hat Jep . 105~0, supra, states 
instances when the ballot shall be l~wful or unlawful , we call your 
attention to the sentence: ~ballots shall be count ed only for the 
pers ons for whom t he mar ks t hereon are appli cable; when the Toter 
shall place a mark agninst t~o or more names for t he same office 
and only one candidate is to be chosen tor the office, none or the 
candidates shall be deemed to have been voted tor and the ballots 
shall not be counted tor either such candidate " . It is our opinion 
trom the aboYe t erms that in the insta~ce which you present, the 
terms of Section 10310 are mandatory and not directory. 

APPROVED: 

0 :.Ali 

JOHN ff. tlol!'jiJAN, J'r •• 
(Acti.Dg) a ttorney General. 

Bespecttull7 auba1tte4, 

OLLlV~R !1 . -.OLEN, 
Assistant Attorney General. 


