
When same n:ay be obtained. 

Septe~uer 7, 1936 . 
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flon. ·,·1. Ce .LJu:f'orc.. , 
Co.....mis :.>1oner, / ;J 
uUJ. .. o & ] ish J.Je:;_J c...rt ...... ent, 
J e:fter t:. on City , .i-lssouri • 

.ue .... r Si r : 

rl1lis de:partz:.ent { cknowl edges your letter ~nd 
enclosure ot' Sept ewber 1 , 1936 , where i n a request is l.lade 
for en opinion un the f ol l owinl f t• c ts: 

"Tl.ere \'16 s 2 Deer ..{illed near Ce"1terv1lle 
so 1e t i n e bac~-r , and. .1. Ollt Parker , and verett 
:.:ann vrere chs r red ld.th havins killee them. 
On0 Leer Ins n voe , and t he other e nuck. 

" On l~ st •ruesdry the part i es i s d 
Prelikinary re rinR before c. 
bridle , Justice of Peace, nd h e 
bind the ... over . 

e. 
T1i l t ­
f'ailed t o 

"Jolm .t .. . Johnson assisted Joe Huett in t bis 
ru.atter , ~nd they bot ... '1 tell lJ.e t hut t hey had 
subst~ntial evidence t o warrant the Justice 
to bin~ t.e~ over , however t h e Justice 
r~iled t o do t his . 

"The C<...Se tried wc.s fo:r ki l lint. t he .uoe . 
1here i s t he sm~e k i nd of a ce se agt i nst 
t .ese pQr tiOL tor killinw t n e ~UCA. 

"I have cdvised them and t he Nctione l Ior e et 
~uthorities t o l e t this tter rest , anu t ake 
t he Buc~ cc se up before a Gr a nd Jury . 

"I ·wish you \iould t.et an opi nion from 
the d.ttorney-Gener ~ l c. s to \ihether or not 
a Search :,arrant c-...n be obt .. ined against 
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the t wo parties char ged , to get hol d of 
2 uuns they still h9ve , and which the 
State t hinks were used to kill t hese Deer. " 

Section 11 of Article II of the Constitution ot Lissouri 
provides that the people shall be secure in their persons, ~apers , 
homes ~nd effects , fro~ unreusonable s earches and sei~ures , thus: 

"That t he peopl e shall be secure in their 
persons, paper s , ho~es a nd effects , from 
unreasonable searches and &Gizures; t nd 
no warrant to search any pl~ ce, or seize 
any per son or thin~ , shall issue without 
describin~ the place to be searched , or 
the person or thing to bo s eized, a s 
nearly a s may be; nor w:i thout probable 
cuuse , supported by o~th or affir;~tion 
reuuced to writin~. " 

Secti on 23 of Article II of the Const itution ot l:.issouri 
provides , in part , t hat no person shall be co4pelled to testify 
a eni nst himself in a criminal cause, thus: 

"That no person sha ll be co~elled to 
t Pstify a oinst himsel f in a criminal 
ca use, • " .. . ,. 

As above indicated , the Consti tution prohibits an un­
reasonable search , and the court in the case ot State v . ~vena, 
302 t.o . 3 48 , 1 . c . 357, in determining what was unreasonable, sai d : 

" ihile t he Fourth and Ti:rth Amendments 
to the Feder o l Const i tution are not involved 
here, Sections 11 and 23 , Arti cle II of the 
Constitution of -issouri , are almost 
identic~l i n puu~ort and in language with 
t hos e amenduents, an~ the construction of 
the~ by the United bt tea courts i s i~­
port&nt authority tor us in con~truing 
t l .. e like sectiono of our State Constitu­
tion. wany ctaee of prosecutions for the 
violation of prohibition laws l ately have 
received consideration by courts of vurious 
st&te s with reference to the production of 
evidence obtained by illebal sear ch of the 
person or the pre ~ses of the defendant , 
anu tn~so i ll be not iced. 

. .. ( / 
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" 'Jhether a search is legal or illegr 1 is 
not a lways deter ined by the ~resence or 
abse 1ce of a senrch warrant . The Constitu­
tion nrotects a r ainst an unreasonable 
aec rch . A search r-..ay be unreasonable when 
ll'.B.de by en officer ,.ri th P v 1lid s earch 
wcrrr nt i r:.. his he.nds , or s search 1 .ay be 
reasonable e.nd entirely 1'1ithin the rights 
of en officer when he lot .. s no E-earch warrant. 
i1lether or not a search is reasonable is a 
junici~l ~uostion . It is not ~ ithin the 
power of t ne Legisla-ture t o enact ~ statute 
w~ch will p~r~t Qn unreasonable search. 
( ~~ople v . ~iloAe , 195 • • Y. 5u)p. 488; 
:t-eopl e v . Cc..s e , 190 1~ . , , . ( ... ich . ) 20~; 
United States v . ... c. .... :oert, 284 .I! ea. . 9g5; 
Lowry v . J.~ ... inuuter, 70 .1..0 . 152 , 1 . c . 
158- 159 . ) In this connection severa.l O..J.ses 
turiJ. u.pon t ue alle~:..>ed consent of t !1e oarty 
to be se (;,. rohea. .ie think such c sE>s usL~.t.lly 
strai n e ?Oiut t o justify the search. If en 
officer a?pe~1s t a person ' ~ ho~e , nd 
i n l.ls offici a l en r&ctor der . .ands the 
pr ivlleue of set.rchint.. tt:e pre; .... ise ... , t .. J.e 
owner of t he pr t,;w.i ses who yields pec.ceably 
~nd silently to the offlciul de_and is us 
uucr under constr~int as 11 he h~~ forcibl y 
resisted offici~l interference . ~ 

The s ruu.e c ourt cites cAnd discus ses t he 1'ollo\1ng United 
States &upre~ Court c ~ se , thus: 

"The r ule is generc l t....,r-t private -papers, 
or ~roperty nossesEing evident ial value 
only , obtain~d by ~overnnont ot'ficers by 
means of illegal search, ar·e not t:.d­
missihle in evidence a ~r inst the nerson 
affecte1 , '\·hor c prcr.aises were searched. 
This is t he rule of t he United States 
su~re~e Court, and is fo llowed a~oat 
universblly by the inferior Federt l courts 
and Stf te appellate cou.rts . Th:s rule 
enmlies whether the evidence is o1 oc ured 
by.co~pellinG t he defendunt to produce 
evidence a~ainst himself or \/hether it 
is discovereu by ~eans of an illeLa l 
search . " • " "' 
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" 'l'he J,.ttorney-t.·enero.l in his oral argument 
in uivision ~druitted the ' correc tness of t he 
rule, but c l t..i t..ted it han no a.pplice.tion here , 
because in this c~se the pr operty t aken \vas 
cont raband end therefore not p roperty at a ll; 
th~t defenuunt lw.vine _lo right to it as 
property could not a sk to have the evidence 
suppressed. Th .t l ast p resents the precise 
flUestion to be O.eten . .J.neCi i n this ca se . 

".~e '.rill first consider Cl ses ~rising i n 
t e UnitaL<. .Ste tes &upr·e1...e Court . In .Boyd v . 
Uniten ~tttes , 116 U. s . 516 , the defendant 
v.t.s c.ne.rged with evoUint, l!U.port dut y on p late 
t..luss s hi ppeO. into .J.~ew YorK , end e.n order 
Wt..s .wane by t he di strict judge requirin{:, the 
claioant of t he p roperty to proO.uce t he 
invoice of the gl ass . The Supre~e Court 
thus stateu the question presented , 1 . c . 622 : 

" ' Is a search and Eeizur€ , or , .. h•t is 
equive l ent thereto , ~ COThpulsory nroduction 
of a ~an ' s pr ivate ~a:er~ , to ~e used in 
evidence s.~inst bi- in a proceedinc t o 
forfeit his nro erty for a llege d fra ud 
against t l•e revenue l aws--is such a. "f)ro ceeding 
for such a p urpose an "unr easonable search 
e nd se izure" withi n • ... he u ean1ng of the Fourth 
1~en~ent to the Constitution? ' 

"'lhe court held it was uni:casonable, an d 
t~t the proceedin~ was a lso contrary t o the 
l! lfth .:~W.end.uent to the Constitution which 
provides Q wan s __ all not be co~2elled t o 
furnish evidence ~b~inst hi~self . ~ccord­
inc. to J.JJ.ny ot· the courts t he l c... t ter ree..~on 
\Je.s en til ely sufficient vri thout a determina­
tion that l t was cont::::·c...ry to the l ou.rth 
~~e~dwent in rebard to sca rcn ~d seizure . 
It will be noticed to. •.1errent for t he se&rch , 
~ court order , di d not ~ke it l awful . " 

.:Jcction 17 of .. ..rticle II of the ~ . ..issouri Constitution 
grants citizens the ri~t to b ear an~ , nnd provides in part: 

"Thb.t the ribht of no citizen to :ceep 
and be~r ~rus in defense of h is houe , 
person ana property, or in ~id of t he 
civil power , when thereto l e ga lly 
summoned , shall be ce lled in ques tion; 
• ~ "' * "' . 

I J 
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Agai n , in t he ce se of Stct e v . :rticha rds , 334 :..o . 485 , 
1. c . 494 , t he court i~ rol~n~ th t n &un was not contraband 
and i ts possession unla~ ful per se , s a id: 

"So fer as the record discloses the 
rE"volver qnd tne shee..., sk1n coat t ... ,~en 
were the private proner ty of e.~...,ellant . 
It ~~s not c~ntreband end its po ssession 
'Kas not unlaw:!'ul "?er se . " 

~he Luns or property s ought to be obta1ned in this case 
a re not contraband and tl.eir uossession in the hone s of the 
pe r sons sou~ht t J be cr.arf:>ed ls not unlawful per se . As we have 
point ed out , t be Constitution specifically pr ovides th~t citizens 
IJ.JJ.Y J...:eer e.rus for tle defense of thei r _1erson, ~.or...e a nd property . 

The presence of tt settrcu warr~nt woulo. not .......!J.ke the 
search l e t...a l . .._ set..rcl.a. or s6Lmre of 'the ~,_,un.n \JoulJ constitute 
a coupu~sory proJ.uction of t.1.e _.en ' s pri ve tc pl'operty to be used 
a {;,c..i not the ..l t..nd an ''unrel:l..sona.ble seorch nne seizure" within the 
meani no of the Fourth ~eu~ent of the U.ited ~t ~ tes Constitution 
and Section 11 o: ~.rtic lc II of ~he :.lssouri Constitution . 

It woul..: .. lso consti 1; ute co~:pelllng t l.e ... en to ~ ve 
evidence at,;ilin st -~ne:......selves , ' hich i h c1 ir!.lnal c_fes is condeiJned 
in the ~ ifth .~en~ent to t h e ~nited Jt~tes Constitution, a nd 
Section 2 .... of .... rticle II of the ....issouri Constitution. 

Froru tlle f ore0 oin{!; , we are of the opinion th'" t a s earch 
we.r r!..nt WJ.Y not be obtained a0c.in~t the t wo persons chare;.eO. for 
t he purpose of obtaini n t> the buns Vlhicll the State bel ieves killed . 
t he deer . 

APPROVED: 

JuHN , • H O.to .h..A:.; , Jr. , 
{Actin&) .~ttorney veneral . 

Res ~ectfully subnitted. 

·11 • ORR SA .YEaS, 
~ ssistont Attorney General. 


