SEAR .5 UARRANTS: When same may be obtained.

Hon.

Coumlssioner,
Gawe & Fish lLepartuent,

W. Ce Buford, / )

Septeuwber 7, 1936.

FILED

Jefferson City, Lissouri.

Dear Sir:

This department ccknowledges your letter and

enclosure of Septewber 1, 1956, wherein a request is wade
for an opinion on the following fects:

"There wee 2 Deer killed nesr Ceiterville
some time back, and iiont Perker, end Zverett
Mann were charged with having killed them,
One Deer was a Doe, and the other a Buck.

"On last Tuesdey the parties hsd &
Preliminery hecring before C. i, Hilt-
bridle, Justice of Feace, and he failed to
bind them over.

"John K. Johnson a&ssisted Joe Huett in this
matter, and they both tell me that they had
substential evidence to warrant the Justice
to bind thew over, however the Justice
failed to do this.

"The cuse tried wes for killing the Loe.
There is the sawe kind of a cese aguinst
tiese psrties for xilling the Buck.

"I have gdvised them and the Netionel Forest
Authorities to let this matter rest, and take
the Buck cese up before a Grand Jury.

"I wish you would get en opinion from
the attorney-Genercl as to whether or not
& Search Warrant can be ocbtalned against
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the two parties charged, to get hold of
2 Guns they still hsve, and which the
State thinks were used to kill these Deer."

Section 11 of Article II of the Constitution of Lissouri
provides that the people shall be secure in their persons, papers,
homes end effects, from unreasonable searches and seizures, thus:

"That the people shall be secure in their
persons, papers, homes and effects, from
unreasonable searches and scizures; snd
no warrent to search any place, or seize
any person or thing, shall issue without
describing the place to be searched, or
the person or thing to be seized, as
nearly eas may be; nor without probable
cause, supported by oath or affirmation
reduced to writing."™

Section 23 of Article II of the Comstitution of iissouri
provides, in part, that no person shall be coupelled to testify
against himself in & criwminal cause, thus:

"Thet no person shall be comnelled to
testify arainst himself in a eriminal
cause, * * *,"

As above indicated, the Constitution prohibits an un-
reasonable search, and the court in the cese of State v. Owens,
302 Lo, 348, 1. c. 357, in determining what wes unreesoneble, saild:

"/hile the Fourth and Fifth Amendments

to the Federsl Constitution are not involved
here, Sections 11 and 23, Article II of the
Constitution of lissourl, are almost
identical in purport and in language with
those amenduents, and the construction of
them by the United Stcutes courts is in-
portant authority for us in construing

ti.e like sectlions of our State Constitu-
tion. Meny csses of prosecutions for the
violation of prohibition laws lestely have
received consideration by courts of various
states with reference to the production of
evidence obtained by illegal search of the
person or the preuises of the defendant,
and these will be noticed.
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"Whether a search 1s lesgal or 1llegsl is
not always determined by the nresence or
absence of a search warrant. The Constitu-
tion protects against an unreasonable
geerch. A search may be unreasonable when
rade by an officer with & valid search
werrent in his hends, or a search may be
reazsonable and entirely within the rights
of an officer when he hus no search warrant.
Whether or not a search is reasonable is a
Judliecial question. It is not within the
power of the Legislature to enact & statute
wiich will permit an unreasonable search.
(Feople v. idloms, 195 N. ¥. Sup

People v. Cese, 190 N. #. (uich. ? 289,
United States v. ne.bert, 284 Fed. 996;
Lowry v. necinwater, 70 Lo. 152, 1. c.
158-159.) In this connection several cases
turn upon the alleged comsent of the party
to be searched. .e think such cases ususlly
straln & point to Justify the search, If an
officer eppears ut a person's houe, and

in his officlal cherascter deiiands the
privilege of searching the preuises, the
owner of the preuises who yields peaceably
and silently to the officisl dewand is as
much under constraint as if he had forcibly
resisted officiel interference.”

The same court cites and discusses the following United
States Supreme Court case, thus:

"The rule is generel that private papers,
or nroperty possessing evidential value
only, obtzined by government officers by
means of illegal search, are not ad-
missihle in evidence agrinst the person
affected, whose prenises were searched.
This is the rule of the United States
Supreme Court, and is followed almost
universally by the inferior Federzl courts
and State esppellate courts. This rule
applies whether the evidence 1s procured
by compelling the defendant to produce
evidence against himself or whether it
is discovered by meens of an illegal
search. * * *




Homn.

W. G. Buford o | Sevterber 7, 1936.

"lhe sttorney-teneral in his oral ergument
in Division eduitted the correctness of the
rule, but clsiwed it had no application here,
because in this cuse the property taken was
contraband and therefore not property st all;
that defendant having no right to it as
property could not ask t¢o heve the evidence
suppressed. That last presents the precise
guestion to be deternined in this case.

*ie will first consider cases arising in

te Unitec Stetes Suprene Court. In Boyd v.
Uniteda States, 116 U. S. 616, the defendant
wes charged with eveding import duty on plate
gless shipped into lNew York, znd an order

was wede by the district judge requlring the
clairant of the property to produce the
invoice of the glass. The Supreme Court

thus stated the question presented, 1. c. 622:

"*ls & search and seizure, or, what is
equivelent thereto, & compulsory production

of & man's privete pspers, to be used in
evidence =2:sinst hir In a proceeding to
forfeit his pro erty for slleged fraud

egeinst tle revenue laws-=is such & proceeding

for such & purpose an "unreasconable search
=nd seizure" within the meaning of the Fourth
imendment to the Constitution?’

®jhe court held it was unreasonable, and
that the proceeding was also contrary to the
Fifth amendment te the Constitution which
provides a men suall not be compelled to
furnish sevidence aguinst hiwself. Accord-
ing to wany of the courts the latter reason
weas entirely sufficient without & determina-~
tion that it was contrary to the ¥ourth
Apenduent in regard to search and selzure.
It will be noticed & werrant for the sesrech,
a court order, did not make 1t lawful.”

Section 17 of Article II of the ilisscurl Coanstitution

grants citizens the right to bear arms, and provides in part:

"Thet the right of mo citizen to keep
and bear erms in defense of his houe,
person and property, or in aid of the
civil power, when thereto legally

summoned, shall be cslled in question;
L
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Again, in the cese of Stete v. Richards, 334 lLio. 485,
l. ¢. 494, the court in holding thot & gun was not contraband
and its possession unlavful per se, serid:

"So fer es the record discloses the
revolver and the sheen sgkin cost token
were the private property of apnellant.
It was not c¢contraband end its possession
was not unlawful per se."

The guns or property sought to be obtained in this case
are not contraband and their possession in the homes of the
persons sought to be charged is not unlawful per se. As we have
pointed out, tihe Constitution specificelly provides that citizens
may keep arwus for the defense of their person, hLome and property.

The pressunce of a searcih warrant would not make the
search legal. 4 search or seizure of the guns would comnstitute
& cowpulsory production of the wen's private property to be used
against them and an "unreasoneble search and seizure™ within the
neaning of the Fourth Azendment of the United Ststes Constitution
and Section 11 of .xticle II of the l.dssouri Constitution.

It would also constitute compelling the men to glve
evidence against thewselves, which in erininal csses 1s condemned
in the Fifth Auendment to the United States Constitution, and
Section 2% of article II of the wissourl Constitution.

Frowm the foregoing, we are of the opinicn that a search
warrant umay not be obtained against the two persons charged for
the purpose of ohtainin& the guns which the State believes killed
the deer.

Respectfully subrnitted,

Wi. ORE SAWYERS,
Assistant Attorney Ceneral.

APPROVED:

JUEN W. HOFFEAN, JT.,

(Acting) Attorney General.
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