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COUNTY COLLECT OR: Should pay balances due on annual 
settlement - · ~ -
._ .. ~ . 
Liable for penalty of ~ lO% per month 
until paid. When. 

July 20. 1936 

--

F l L E 0 

~r . N. ~lmer Butler 
Prosecuting Attorney 
Stone County 

I 

j-1 
Galena, ~iasour1 

Dear Sirs 

This will acknowledge recelpt ot your letter re­
que a ting an opinion .from t his ott ice • which reads a.e 
f ollows a 

"Will you please give me an opinion 
on the followi.ngs In the matter of 
annual settlement of the Counq 
Collector - - when t he eet t lement is 
made according to law and accepted 
by the County Court. when does it 
become necessary f or the Collector 
to pay t he balance due the County? 

"It t he balance should be paid at 
the tiae of making sett lement. ie 
the Collector liable for ten per 
cent each month until pa1dt 

uWill you pleas e rush me an opinion 
on t his uatter . " 

Secti on 9918, ReY1sed Statutes Missouri 1929 , 
requires the county collector to make an annual eettle• 
ment with the county court at the term of the county court 
t o be held on the first . onday in March. 

Section 9932, RevJsed St atutes Missouri 1929 , pro­
vides that the collector having made eettlement, according 
to law, of county revenue by him received shall pay the 
amount due into the county treaau17. Said section reada 
as follows: 
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"Eyery collector of the revenue 
having made settlement, accord­
ing to law, of county revenue by 
him collected or received,shall 
pay the amount found due into the 
count)"' treasury , and the treasurer 
shall give him duplicate receipts 
there~or,one of whieh shall be 
filed in t he office of t he clerk 
of the county court, who shall 
grant h llll f'ull quietus under the 
seal of the court.u 

Section 993S , Revised Statutes Missouri 1929, pro­
vides a penalt7 on the collector for failing to make pa.J­
ment or the amount due from hLm on settlement . Said section 
r eads as follows& 

"Every collector who shall fail to 
make payment o~ the amount due from 
him on settlement . or in the time 
and manner prescribed by law, shall 
f orfeit ten per cent . a month on the 
amount wrongeully withheld, to be 
computed from t he time the amount 
ought to have been paid until actual 
payment . This section shall appl7 
to all revenue collections made by 
him, whether tor state • county, ei ty , 
town, dietrict or school t axes , 
general or special." 

Section 9934, Revised Statutes ~1ssouri 1929 , pro­
vides a method of proee~dings agai nst a defaulting col­
lector and hie sureties. 8a1d section reads as follows& 

"If an7 collector shall. fall to P11.7 
into the county or state treasury the 
amount of taxes or revenue b)" hia 
collected , due the state or county , 
respectively , at the t~ea and ln 
the manner by this chaptor required , 
he and h is sureties shall be liabl e 
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to pay ten per cent . per month upon 
the a~ount whi ch he shall s o fa i l to 
pay. as a penalty; and ~ ease of · 
such refusal, not ice may be served 
upon such collector 1n default and 
his sur•tiea, informing them that at 
the next term of ' the eircu!t• eourt 
of t he county a motion wi ll be made to 
sai d c ourt for a judgment a gainst 
such collector and his sureties , for 
all sums of money due from him to 
t he state or county , as t he ease 
may be. at time ot making sueh mot i on, 
together with the penalty afore·said. 
The elreuit courts of this state 
are hereby vested with power and 
jurisdict i on to hear and determine 
all such motions and proceedings at 
the first term at which such motions 
may be made. The judgmEmts rendered 
by the court under the provisions 
of this section shall have the same 
force a nd e£:fect, and be enforced 
in the same manner, that other judg­
ments 1n the circuit courts of t h is 
state are enforced . Proceedings under 
t his s ection s hall be in the name 
of the state or count y, as the ease 
may be . Such notice may be served by 
any constable, coroner, or other per­
son who would be a competent witness , 
and shall be served at l east five 
days before t he motion is made . The 
court shall have power t o compel the 
production of all books, pApers. 
recorda and o t her documents 1n the 
possession of t~e collector or 
others , to be used as evidence in 
the cause. " 

Section 9927 . Revised Statutes Missouri 1929. re• 
quires every eounty collector. on or before the .5th day ot 
&ach month, to f ile with the c ounty elerk a deta1led ~State­
ment veri1"1ed by at.fldavit of all state . county, eehool , 
road and munieipal taxes and of all licenses by h im coll ected 

) 
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during the precedi.ng month and to pa,- the same , l ess hla 
commissions, on or before the 15th day of the month into the 
state and county treasuries . respectively. Said section 
reads: 

"Every county coll&ctor and ex 
officio county collector . except 
in the ci t y of S~ .Lou1a.shall , 
on or before the fifth day ot 
each month, file with the count~ 
cle rk a detailed s t atement. veri­
fied by aff idavit, ot all state . 
county . s chool . road and municipal 
taxes, and ot all licenses by 
him c ollected during the preceding 
month. and ahall , on or before the 
fifteenth day o!.' t he month . pa7 
the same , less his co~1ssions , 
into the state and county treasur1ea , 
respectively. It shall be the duty 
of t he county clerk, and he ia 
hereb7 required, r.o forward immediately 
a certified copy of such detailed 
statement to the state auditor, who 
shall keep an account ot the state 
taxes with the collector." 

In the case of State •· Sanderson 77 S. w. (2d) 1. e. 
96, t he Court , in construing the above and o ther pertinent 
sections * saida 

"It will be noted that the section 
quoted retera to a f a i lure of tba 
collector to pay the amount due from 
him on sett lement . What is meant 
by settlement can be eaaily understood 
when sections 9918 to ~;22, inclusive. 
are read ( ~o. St.Ann. Seca . 9918 to 
9922,pp.7969 ,7970). In briet* t hese 
sections provide that the collector 
shall make an annual settlement with 
the county court . The county court 
is required, be tore approving a 
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settlement , to make special 1nqu1r,r 
and be tully satisf ied that the col­
lector has used due dilir en•e 1n 
makin~ collections. It is also re­
quired to fully examine the settle­
ment offered by the collector before 
approv1n~ same. If the settlement 
be a pproved, the law requires it to 
be made a matter of record and a copy 
there of certified to the state auditor. 
The collector is also required , under 
Section 9927 (wo . St. Anr . sec . 9927, 
p . 7972}, to make monthly reports to 
the county court of all collections 
made and to R!Z the amounts due the 
state andcountjoii or before-the­
fifteenth of each-month. It wirr-be 
noted tbit~e county clerk 1a re­
quired to forward a certified cop7 
of these reports to the state 
auditor . " 

As to your second question as to whether the collec tor 
is liable f or ten per cent each month until the balance found 
due on t he annual settlement is paid , we think the case of 
State v . Sanderson, supra, is decisive . 

In the above case , at 1. c . page 97 , the Court saidz 

"The record 1n this case is sil ent on 
the question , but n ma7 presume that 
the county cour t of Pike county per-
formed its statutory dut7 and full7 
examined the settlements of fered by 
t he col~ector before approving them. 
We may infer from the record that 
Sanderson pai d i n f~l all amounts 
due as shown by those settlements . 
If thi s were a case where the collector 
?ailed to m-tliifull amount shown to 
be due ?roiDEim ojmoiitht:t reports or 
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annual settlements, or it this were a 
case where the colleetoi"bi!1iiteii£fon­lay rli&d lirse returns in! settlements 

withheld fuDds biiong!iii to the 
itite ana1~;Ji• a atatut oR1eiiiit:r 
could ~ r Iiiitieea. s ~ however, 
a card)Da r e otw that penal statutes 
mt1at be strictly construed. This • ot 
cou.rae, la a penal statute. It would 
require a most liberal conat~ction of 
t he atatute to iapose the penalt"J sought 
1n this case upon a collector ., under 
the c1rcu.matances as shown b7 the record . " 

"Under the authorities o1ted and the 
statute • we hold that in this case the 
only theory upon whiCh the collector 
could be held liable !a t bat due to a 
mistake of tact and not of law the 
collector tailed to pay the county and 
state all s~ due them. •o section of 
the revenue act imposes a-penalty ulon 
.-collector tor an hOnest mistake o 
'this idnd. 'S wordfiig of aeetion 9933 
elear~!cates that the penalty 
therein prescribed cannot be imposed 
in this case.~ 

CONCLU~IOM 

In view of all the above , 1 t is the opinion of th1a 
department that a county collector should pay to the countJ 
treasurer all state,. county, school, road and municipal taxes 
and all licenses by him collected during the preceding month, 
leas his commissions, on or before the 15th day of each month, 
and, if, on annual settlement with the county ,. there is 
t'OUDd to be any money due the counq 1 t 1e hle du t7 to pa7 
the amount tound due . 
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It is our turther opinion that if the collector 
fa1la to pay the amount shown to be 4ue from him b7 the 
annual settlement. or if the collector intentionally make• 
a false settlement and witbnolds , tunda belonging to the 
county, he will be liable for tbe •t•tutory penalty of ten 
per cent a month on the amount wrong:tully wi tbheld, to be 
computed from the tille the amount ought to have been paid 
until actual pa~nt. 

APPROV~D:! 

JoBV w. HOFFMAN, lr. 
~Aet~}Attor.ney General 

JEr.l' zL C 

Your a veey trul7, 

J. E . TA'U,OR 
Assistant Attorney General 


