COUNTY COLLECTOR: Should pay balances due on annual
settlement : .

Liable for penalty df 10% per month
until paid, When,
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ir., N, Zlmer Butler
Prosecuting Attorney
Stone County LR Sl
Galena, ii1ssouri

Dear Sir:

This will acknowledge recelipt of your letter re-
questing an opinion from this office, which reads as
followss

"Will you please give me an opinion
on the following: In the matter of
annual settlement of the County
Collector -~ when the settlement 1is
made according to law and accepted
by the County Court, when does 1t
become necessary for the Collector
to pay the balance due the County?

"If the balance should be paid at
the time of making settlement, is
the Collector lisble for ten per

cent each month until paild?

"Will you plenno rush me an opinion
on this matter."

Sectlion 9918, Revised Statutes Missouri 1929,
requires the county collector to make an annual settle~
ment with the county court at the term of the county court
to be held on the first -onday in March.

Section 9932, Revised Statutes iMissouri 1929, pro-
vides that the collector hav made settlement, according
to law, of county revenue by him received shall pay the
amount due into the county treasury. Sald section reads
as follows:
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"Lvery collector of the revenue
having made settlement, accord-
ing to law, of county reverue by
him collected or received,shall
pay the amount found due into the
ecounty treasury, and the treasurer
shall cive him duplicate receipts
therefor,one of which shall be
filed in the office of the clerk
of the county court, who shall
grant him full quietus under the
seal of the ecourt."

Section 9933, Revised Statutes liissouri

1929, pro-

vides e penalty on the collector for failing to make pay-

ment of the amount due from him on settlement,
reade as followsi

"Uvery collector who shall fail to

make payment of the amount due from

him on settlement, or in the time
end manner prescribed by law, chall

Sald section

forfelt ten per cent. a month on the

amount wrongfully withheld, to be
computed from the time the amount

ought to have been paild until actual

payment., This seetion shall appl
to all revenue collections made {y

him, whether for state, county, eclity,

town, distriet or school taxes,
general or special."

Seetlion 9934, Revised Statutes iUlssouri 1929, pro=-
vides & method of proceedings against a defaulting col-
lector and his sureties. Seld seection reads as follows:

"If any collector shall fail to pni
he

into the county or state treasury
amount of taxes or revenue by him

collected, due the state or county,

respectively, at the times and iIn

the manner by this chapter required,

he and his suretlies shall be liable
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to pay ten per cent. per month upon
the arount which he shell so fall to
pay, @s & penalty; and An case of '
such refusal, notice may be served
upon such collector in default and
his sureties, Informing them that at
the next term of the circult’court
of the county e motion wlll be made to
gald court for & judsoment against
such collector and his sureties,for
all sums of money due from him to

the state or county, as the case

mey be, at time of making such motion,
together with the penalty aforesaid.,
The eircult courts of this state

are hereby vested with power and
jurisdiction to hear and determine
all such motions end proceedings at
the first term at which such motions
may be made. ‘he judgments rendered
by the court under the provisions

of this section shall have the same
force and effeet, and be enforced

in the same manner, that other judg=
ments in the circuit courts of this
state are enforced. Proceedings under
this section shall be in the name

of the state or county, as the case
may be. Such notlice may be served by
any constable, coronsr, or other per-
son who would be a competent witness,
and shall be served at lcast five
days before the motion 1s made. The
court shall have power to compel the
production of all books, papers,
records and other documents in the
possession of the collector or
others, to be used as evidence in

the cause."

Seetion 9987, Revised Statutes ilssourl 1929, re-
quires every county collector, on or before the 5th day of
each month, to file with the county clerk a detelled state-
ment verified by affidavit of all state, county, school,
road and municipal taxes and of all licenses by him collected
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during the preceding month and to pay the same, less his

commissions, on or before the 15th day of the month into the

state and county treasuries, respectively. Sald section
reads:

"Ever{ county collector and ex
officlo eounty collector, except

in the clty of 8t.lLouls,shall,

on or before the fifth day of

each month, flle with the county
clerk & detalled statement, veri-
fled by ‘rfid.‘it. of all state,
county, school, road and municipal
taxes, and of all licenses by

him ecllected during the preceding
month, and shall, on or before the
fifteenth day of the month, pay

the same, less his commissions,

into the state and county treasurles,
respectively. It shall be the duty
of the county clerk, and he is
hereby required, “o forward immediately
a certified copy of sueh detailed
statement to the state auditor, who
shall keep an account of the state
taxes with the collector.”

In the case of State v, Sanderson 77 S. W, (24) 1. ec.

96, the Court, in construlng the above and other pertinent
sectlions, sald:

"It will be noted that the seetion
quoted refers to a fallure of the
collector to pay the amount due from
him on settlement. What 1s meant

by settlement can be easlly understood
when sections 9918 to 9922, inclusive,
are read (io., St.Ann. Secs.9918 to
9922,pp.7969,7970). In brief, these
sections provide that the colleector
shall make an annual settlement with
the county court. The county court

is required, before approving a
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settlement, to make special ingui
and be fully satisfied that the col=-
lector has used due diligenée in
makin: collections, It is also re-
quired to fully examine the settle-
ment offered by the colleector before
approvins same., If the settlement
be approved, the law requires it to
be made a matter of record and a copy
thereof certified to the state auditor.
The collector 1s also required, under
Seetion 9927 (Wo. St. Anr. sec. 9927,
p. 7972), to make monthly reports to
the county court of all collections
made and to pay the amounta duo the
state and county on or

fifteenth of each month. I iII-ho
not;E that the county clerk 1s re-
quired to forward a certified copy

of these reports to the state
auditor.”

As to your second question as to whether the collector
is liable for ten per cent each month until the balance found
due on the annual settlement 1s pald, we think the case of
State v, Sanderson, supra, ls decisive.

In the above case, at 1, c. page 97, the Court said:

"The record in this case 1s silent on
the question, but we may rresume that
the county court of Plke county per-
formed its statutory duty and fully
examined the settlements offered by
the collector before approving them.
VWe may iInfer from the record that
Sanderson paid in full all amounts
due as shown by those settlements.

If this were a case where the collector
to 2‘%1 he full unt shown to
n Ei%

reports or
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annual settlements, or 1: this w
cnae where the collector E %ianr
.mmm.
a

Eito 153 oo » nty, & ntntutn
equiﬁn rule ;;Eggg-ihnt pen:I .t.%ﬁ%ﬁ-

nn-t be strictly construed. This, of
course, is a penal statute. It would
require a most liberal comstruction of

the statute to impose the penalty sought
in this case upon & collector, under

the eircumstances as shown by the record,”

* W % % B W W o W ow W o W O o o W W W

"Under the authorities cited and the
statute, we hold that in this case the
only theory upon which the colleector
could be held liable is that due to a
mistake of fact and not of law the
collector failed to pay the county and
state all sums due them. No section of
the rovanmo act ses & D EE
2 co 11lector or %Eagiﬁi‘ EI:F:EE EF

. rdin: of seetion 9933
oIoar y 1eatos that thn ponalty

therein proucribod cannot be imposed
in this case,"

CONCLUSION

In view of all the above, it is the opinion of this
department that a county collector should pay to the county
treasurer all state, county, school, road and municipal taxes
and all licenses by him collected during the preceding month
less his commissions, on or before the fsth day of each nontﬁ
end, 1f, on annual settlement with the coun there 1is
found to be any money due the county it 1s s duty to pay
the amount found due.
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It is our further opinion that if the collector
falils to pay the amount shown to be due from him by the
annual settlement, or if the collectér Intentionally makes
a false settlement and withholds funds belonging to the
county, he will be liable for the statutory penalty of ten
per cent a month on the amount wrongfully withheld, to be
computed from the time the amount ought to have been paid
until actual payment.

Yours very truly,

Je Eo TAYLOR
Asslstant Attorney General

APPROVED:

JOHN W. HOFFWAY, or,
(Aeting)Attorney General
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