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FEES--CRIMINAL COSTS--~JSTICE OF THEPeace : ~leage fee in 
t ransporting prisoner more than 5 miles to preliminary 
in Justice Court is not a legal charge against the State 
or County, 

(This opinion is in accord ~ith~pinion dated November 14, 
1935 written to Judge Arthur s.P/shrw• Excelsior Springs, 
Mo . No. 83) 

! ~O.Y 21 , 1936. 

FiLED 
Honorable N. Eluer Butler , 
Prosecuting rtttorney, 
Stone County , I Galena , .t>~issour1 . 

Dear Sir: 

We acknowl edge your l e tter of April 28 , 1936, to­
gether vd th the enclosed letter trot .. Judge R. A. Andoe. 
Your request is ac follows: 

"Please f i nd e~closed letter rrom 
a Justice of the Feace regarding 
the fees of the Constable , as it 
states the u.attcr on nhich he de­
sires an opinion will you please 
bfve e t hat opinion?" 

Judge nndoe•s l etter r eads as follows : 

"In the l-atter of f'ees, of t;onstablo 
Dale ~. Vavis of this tovmship, ~r . 
llavis infor.n1s .~.:.e that ei thor the 
State Auditor or the Circuit Clerk , 
is cut t in& out certa in fees of his 
in eri~inal cases. 

"The tee of vwhich 1lir . ~vis co::plains , 
is where a defenaant ~as been com­
mit~ed to the county Jail , in de­
f ault of' recoenizance, and when the 
case cax:.e up tor trial or prelLdnary 
exacination and the defendant requests 
and is granted a chan e of venue, 
and f ails to r iTe reco(nizance for 
his appearance before t he Justice 
whom t he cause i s sent to . See . 
3431 R. J . 1929 sets out t hat t he con­
stable shall convey tbe prisoner before 
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the Justice to vmom the cause is 
sent, to ebide t le judgeoent and order 
of the Justice in the prewises . I 
have been ~ llowing t Le Constable in 
my transcri Jt $ a Eileaoe fee of ten 
cents ~er -~ le for thi s service a s 
set out in .::> ec . 11777 "mich states 
th~t ~ CoLstable shull be a llowed 
ten cents f~Cr . ....1le actually traveled 
i n scr vinb any process s ec . ~431 
sta.tes that t lte Col'lstable s hall per­
for~ this service , and I feel thut he 
should be a llowed a fee for hio ser ­
vice, and I tLin ' tha t the f ee of 
ten ce~ts per mile is the proper fee . 
ioulc.. thanK you to k indly sub.rn.it t his 
atter to t1.e Honorable Attorney 

Gcner~l of t is state for h1E opi~ion . " 

~~e quebtion here inquired ebout is whether t he 
constabl e is entitled to a fee where he transports a prisoner 
vtho 1s char(.,e<.t \1i th a cri.L>!e fro .• tl1 o jail t o the court where 
his prelil.J.nary is about to be hel d , the a..ist a.nce beint, n:.ore 
than five Ld les . 

t;ection 3431' n. s . t .. o . 1929 t places the duty on the 
constable to convey before the justice t he defendant to abide 
t he Judgment ~~d order of sucl justice i n the pre~dses , but is 
si l ent as to t he tee therefor , if any. 

t;ection 11777 , R. S. ! O . ) 929 , has a provision rel ating 
to constable ' fl fees tl"e.t t hey shall be all oweJ foe a for tl1eir 
services ns follows: 

"And for every Lile t raveled in taking 
a crio inal to jail end returninG there­
fro~ , provided the distance !O t raveled 
be l-ore t han fi vo _iles, t he s ll!l: of, 
per Li l e • ~ .. .... .. ... . . . . ~ . 10 
• - • ll • 

'JJ'or each ll!.ile actually traveled in 
servine. any process • • • • • • • • . . . 10" 

The first quoted portion can not appl 1 bcc~une the de­
fendant or prisoner at th~ t stage is not a "cri~nal" within the 
meanint. or the law. ~;very ae.n is presu..~.ed to be innocent unti l 
his guil t is sho m &.nJ established by a trittl or a p l ea of guilty, 
and this provision merely applies to criminals and the " rans­
port in& thereof . 
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lbe l at ter ~uoted portion does not cppl y because t he 
constable is not servin~ tny "process" . "Process" ueans the 
servin~ ot· a pc.per h"hlch hti. S been issueu under author1 ty or the 
court and placed iu tt.e hands of tl:e oif'icer directin~ hi r.1 to 
pertor~ u. certain duty. 

In the caee o:r .iillia ... s v • . onroe, 125 Lo. 574 , 1 . c . 
585, t he court says: 

"In other words , not only ~ust process be 
servei i n the ~anner prescribed by l aw, 
but t he proce~s itself uust be the uandate 
or a court, judre or officer hUthorized by 
l aw to is~ue or reouire i t to be issued. 
The stread can not r i se hi (her than 1 t s 
source." 

It is a ··ell recogni zed principle of l a-. thct sta tutes 
relating to the compensation of off icials are to be given strict 
collBtruction. 

In the Cd.:e of State ex rel . '!'roll v . Drov n , 146 J!o . 
401, 1 . c . 406, the court says: 

"It is well settled tllD.t no of!'icer is 
entitled to tees ot ~ny k i nd unless pro­
vided t or by s tat ut e , and being solely 
of stntutory ritfit, statutes t..llo.dng the 
Sbae ~ust be strictly construed. State 
ex rel . v . ..orford, 116 Lo . 220; Shed 
vs. -·ailroad , 67 ~·o . 68'1; Gar:ll.Lon T . 
Lafayett e Co . , 76 .... o . 675 . In the cc.se 
l ast cited it is s~id : ' The r ight of a 
publ ic officer to fees is derived fro~ 
t he stetute . He is entitled t o no fees 
f or services be r~y perfo rL aa such 
of1'lcer , unless the statute .:;1 ves it • 
• llien t he statute fel l s to provide a fee 
tor se vices he is requi r ed to perform 
as a public officer , he has no clair.J. 
upon the s tate for coopensation for such 
serTices.' willi~s v . Char iton Co . , 85 
~o . 645 . "' 

I n the ca~~ of King v . Hiverland Levee ~!strict, 279 
s . . . 195, 1. c . 196, t he court says ~ 

1' I t is no lo1'1eer open t o question but 
t hat co~pensation to a ~ublic offi cer 
i s a natter of statute and not of 
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contract, a:Pd that con_nensation exists , 
if it exists st a ll, ~olely as the 
creation or t e la~ a,~ then is in­
cident~l to the office . • * 4 • • 

Furthe~ore , our vup.e~e Court he s 
citea. witll ap;rovt.l the state1..ent or 
t e Lenert. l rule to t~ found in ~tate 
ex rel • • edeki nu v . _cvrac~en , 60 _o. 
~PP • l oc . cit . o56, to the effect t hat 
t ·1e rendition of :..crvices by u .JUblic 
offi cer is to be dce1~d grntuitous 
unlesr. a coopensation therefor is pro­
vided by utatute , ~nu that if by 
statute co~pensation is provided for 
in a ;articular ~ode or ~nner , then 
tne officer 1::. confined to tL t ...1anner 
und is e1tit led to ~o other or further 
co~pensat1on , or to any different _ode 
or securinl,.. the sf.U .. e . " 

ror a like hol dinL , see the cese of ~tute ex rel. v . 
Gor don , 245 -.o . 1 2 , 1 . c . 27 . 

~he ~uestion of whether a ·change of venue is taken is 
i mmaterial fro- the viewpoint :s I see it . l~e ~int is that 
i f t he defendvnt is a cri~nal and is bein~ so transported, 
t he constable so transnort:.ne him le entitl ed to the statutory 
fee, or if the constable is enc,ged in servinc any process 
l'fi thin the r ... eaning of the la·lr'l , he is entitl ed to the statutory 
tee above re!'erred r--o , bu-t there is no i .af'ot•mation revea l ed 
by this inquiry to the effect tt t t he constabl e is en~Ged in 
either or these duties . 

CO!lCLUSIO!l 

ae are of t he opinicn t ~ .... t Uilo.er t"'le facts revealed. by 
your inquiry, the cons~able in tr~nsporting t he prisoner a 
dista11ce t.,;reater thun five ....iles to his prellwinary hearing 
is not transpo ting t. cri.dn.il, :nd that the d.efenJ.ant doe s not 
becoue a cridnu.l itt the e .. es or the l aw until he has been con­
victed on ~ trial or ~cs pl~~ded guilty , anQ iildt t he constable 
in so tra.nspoxti il(. t11e pri soner is not serving uny process 
within the .. eanint, of tLe l aw, bcc.rir..c in :r:dnd the above 
definition ot "process" t.S defined by the L ie so uri ~upreli~.e ~.;ourt , 
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and bearing i n Lind the fac t t rat the sta tutes must be strictly 
construed with reference to the paynent of f ees, and that 
there i s no statute authorizing the coll ection of a fee by 
t he constable in so trunsportin~ s~id ~r1 sone~, it i s a duty 
pla ced upon hiu by the statute t o so transport the prisoner, 
and when an official duty is l aid upon an officer by the 
statute and there is no explicit or cloar authority by etrictlJ 
construing the law which autborizes the payment or a tee tor 
so dolnb , he is not entitled to a fee therefor , but ~ust per­
rom such ser vices \lithout co.11pensation. 

Yours very t ruly, 

D.~.t ~.~.a .ln~O .. , , 
.1.ssistant ttorney General . 

APPR OV'JID : 

J'OHN • HO:B1LAN , Jr . , 
(Acting ) Attorney General . 

D:t : HR 


