FEES--CRIMINAL COSTS=-=-JUSTICE OF THEPeace: iileage fee in =y ‘
transporting prisoner more than 5 miles to preliminary
in Justice Court is not a legal charge against the State

or County,

(This opinion is in accord with ﬁpmlon dated November 14,
1935 written to Judge Arthur S sh}m, Excelsior Springs,
Mo. Noe. 83)

kay 21, 1936.

D:!'

™~

FiL

Honorable N. Eluer Butler,
Prosecuting attorney,
Stone County,

Galena, ikissouri.

0

Dear Sir:

We acknowledge your letter of April 28, 1936, to-
gether with the enclosed letter from Judge R. A. Andoe.
Your reguest is as follows:

"Please find enclosed letter from
a Justice of the Peace regarding
the fees of the Constable, as it
states the mnatter on which he de~
sires an opinion will you please
glve e that opinion?®

Judge andoe's letter reads as follows:

"In the matter of fees, of Constable
Dele i.. bavis of this township, Lr.
bavis informs me that either the
State Auditor or the Circuit Clerk,
1s cutting out certein fees of his
in criminel cases.

"The fee of which Lr. bDavis complains,
is where & defendant has been com=-
mitted to the county Jail, in de~
fault of recognizance, and when the
case cauwe up for triai or preliminary
examination and the defendant requestis
and is granted a change of venue,

and fails to give recognizance for

his appearance before the Justice
whom the cause is sent to. Sec.

3431 R. 3. 1929 sets out that the con-
gtable shall convey the prisomer before
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the Justice to whom the cause 1is

sent, to abide the judgement and order
of the Justice in the premises. I
have been a2llowing the Constable in

my transeripts a nileagze fee of ten
cents per mile for this service as

set out in Sec. 11777 which states
that a Coustable shall be allowed

ten cents per wmile actually traveled
in serving any process Sec. 9431
states that the Constable shall per-
form this service, and I feel that he
should be allowed a fee for his ser-
vice, and I think that the fee of

ten cents per mile is the proper fee.
Would thank you to kindly submit this
uwatter to the Honorable Attorney
General of t.is state for his opinion.”

The question here inquired about is whether the
constable is entitled to « fee where he transports & prisoner
who is charged with a criue from the jail to the court where
his preliminary 1s sbout to be held, the distance being nore
than five miles.

Section 3431, B. S. Lo. 1929, places the duty on the
constable to convey before the justice the defendant to abide
the judgment and order of such Justice in the premises, but is
silent as to the fee therefor, if eny.

Section 11777, R. S. lo. 1929, has a provision relating
to constable's fees that they shall be allewed feec for their
services as follows:

"And for every mile traveled in taking

a criminal to jJail 2nd returning there-

from, provided the distance so traveled

be nore than five miles, the sum of,

Per mile o« « + o ¢ ¢ o ¢ . e e o e o e . § 10

* % % &

“"For each wile actually traveled in
S88IVing BNY Process « « « « « o o o o o «210%

The first guoted portion can not apply because the de~
fendant or prisomer at thot stage is not a "criminel®™ within the
meaning of the law. &svery wen is presuned to be innocent until
his guilt is shown and established by a trial or a plea of guilty,
and this provision merely applies to criminals and the . rans-

perting thereof,
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The latter quoted portion does not =pply because the
constable 1s not serving any "process". "Process" means the
serving ol a paper which has been issued under authority of the
court and placed in the hands of the officer directing him to
perforu a certain duty.

In the case of #illiams v. Lonroe, 125 Lo, 574, 1. c.
585, the court says:

"In other words, not only must process be
served in the manner prescribed by law,
but the process itself must be the mandate
of a court, judge or officer authorized by
law to iscue or require it to be issued.
The stream can not rise higher than its
source, "

It is a well recognized prineiple of law that statutes
relating to the compensation of ofricials are to be given strict
construction.

In the cace of 3tate ex rel. Troll v. Brown, 146 ko.
401, 1. c. 406, Lhe court says:

"It is well settled that no officer is
entitled to fees of any kind unless pro-
vided for by statute, and being solely
of statutory right, statutes allowing the
same must be strictly construed. State
ex rel. v. uWofford, 116 ko. 220; Shed

vs. Hgilroad, 67 lio. 687; Gammon v.
Lafayette Co., 76 no. 8795. In the cease
last cited it is said: 'The right of a
publiec officer to fees is derived from
the statute. He is entitled to no fees
for services he may perforwm as such
ofrficer, unless the ststute gives it,
When the statute fells to provide a fee
for se vices he is required to perform
as a public officer, lLe has no clainm
upon the state for compensation for such
services.' williams v. Chariton Co., 85

BED. 645..

In the case of King v.kiverland Levee Listrict, 279
S. W, 195, 1, c. 1968, the court says:

"It is no longer open to question dbut
that compensation to a rublic officer
is a matter of statute and not of
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contract, and that compensation exists,
if it exists at 211, solely as the
creation of tlie law and then is in-
cidental to the office. * * *+ *» »
Furthermore, our Supreue Court hes
cited with approval the statement of
the general rule to bte found in sState
ex rel, wedeking v. welCracken, 60 lo.
Appe. loc, cit. 656, to the effeet that
the rendition of services by a public
officer is to be decred gratuitous
unless & coupensation therefor is pro-
vided by statute, and that if by
statute compensation is provided for
in a particular mode or meanner, then
the ofticer is confined to that manner
end is entitled to no other or further
compensation, or to any different unode
of securing the same.,"

¥For & like holding, see the cese of State ex rel. v.
Gordon, 245 .o. 12, 1. c¢c. 27.

The question of whether s change of venue is taken is
immaterial frow the viewpoint zs I see it. 'The point is that
if the defendant is & criminel and is being so treansported,
the constable so tramsporting hin is entitled to the statutory
fee, or if the constable is engaged in serving any process
within the meaning of the law, he is entitled to the statutory
fee above referred to, but there is no information revealed
by this inguiry to the effect that the constable 1s engaged in
either of these duties.

CONCLUSION

+e are of the opiniocn tuat under the facts revealed by
your inguiry, the cousiable in transporting the prisconer a
distance greater than five wiles to his prelluinary hearing
ie not tramsporting & eriuinal, and tbLat the defendant does not
becone a cricincl in the eyes of the law until he hes been con-
victed on & trial or has plesded guilty, and thet the constable
in so transporting the prisomner is not serving any process
within the weaning of the law, bearing in mind the above
definition of "process” as defined by the Lissourl Supreue Uourt,




Hon. N. Elmer Butler 5= lMay 21, 1936.

and bearing in mind the fact that the statutes must be strictly
construed with reference to the payment of fees, and that

there is no statute authorizing the collection of a fee by

the constable in so transporting said prisoner, it is a duty
placed upon hium by the statute to so transport the prisoner,
and when an official duty is laid upon an officer by the
statute and there is no explicit or clear authority by strictly
construing the lew which authorizes the payment of a fee for

g0 doing, he is not entitled to a fee therefor, but must per-
form such services without compensation.

Yours very truly,

DRAKE WATSON,
assistant .ttorney General.

APFROVED:

JOHN W. HOFFLAN, dT.,

(Acting) Attorney General.




