
ELECTIONS: When Constitution~l Certificate to office 
shal l i ssue . 

December 15. 19~6. 

r 1 • i D I 
Honorable Dwight H. Drown 
Secretary of State 
Jefferson Cit~. Missouri 12 
Dear Sir: 

We acknowledge your requeat for an opinion 
dated December 10, 19 36, which r eada as follows: 

"1ieferring to telephone conversa­
tion this morning. plcaso note the 
enclos ed certification o~ county 
officers- elect in Bhelpe County 
and amended cert1t1cate regarding 
tbe office ot Sheriff. and g ive us 
your opinion regarding issuance ot 
commission by this office . • 

\.e also acknowledge the exhibits attached to 
your request. b7 ono exhibit the County Clerk on 
Hovember s. 1936. certifies that Roy L. Kirgan was 

i 

t he duly olected sheriff' of' Pholpa County. rece i ving 
the h i ghest number of votes for the of'fice. Dy a 
subsequent certification shown by another certifi­
cate. the same county clerk on lfovE'l!lber 9 • 1936, 
certifies to a recount of said vot es pursuant to an 
el ection contest. certifying that l 'red c. King received 
tho hibheat number of votes f or the of f ice of sheriff 
of Phelps County. Both of those cert11"icat1ons are 
herewith returned t o your possession. 

Vfuat you want to know is whether your off ice. 
posses s ed with these two certificati on. of el ection 
should issue a certificate of election under the State 
Seal for the office of sheriff ot Phel ps County. and 
it so. to whom should it be isaued'l 

Article V, Section 23 of the Missouri Constitution 
providos l 

"The GovArnor shall eommissicm all 
off icers not ot herwise provided ror 
by the law. All comm1s siona shall 
run in tbe name and by the authority 
of the State of Missouri. be a1gne4 
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by t he Governor s eal.ed with the 
Groat Seal of t~ State of llsso~1, 
and at~estod by the Secretary of 
State. 

In the case or Hash v . Craig, 35 s . w. 1001, 134 
Mo. 347, 1. c. 361, the Supreme Court said in a similar 
election contest case. 

"'rbe recount by the cl.erk takes tbe 
place of tho canvass b~ tbe election 
of ficers . This rule has been gen­
erally recognized. Tbe count · b~ 
the clerk is called a recount . " 

In the ease of State ex rel Attorn87 General v . 
Pool 41 to. 1. C• 37, the ~upreme Court said a 

" It 1e true there 1s no direct 
means pointed out by which tbe 
Gov ernor i e to be informed of the 
election ot sheriff so as to enable 
him to execute the CODilission; and 
this is obviously a 2a•B! omdss£i, 
and leavea to him the responsib ity 
of acting on such evidence as he 
may deem satisfact ory." 

In the case of State ex r el v . Clark, 52 Mo . 508, 
1 . c . 512, tbe Supreme Court sa1dz 

"'rhe commiss ion issued to the re- · 
lator invested ~ with the title, 
and ia prtma facie evidence of hie 
right to the of f ice. It gave him 
tbe possession and the power to 
exercise ite tunctiona, of Which 
he could be deprived onJ.y on due 
nroeessft in the manner nrescribed 
b y law. 

CONCLUSI ON. 

This depar tment is o~ the opinion that under 
the Missouri Constitution the Governor's commission 
should iseuo to the dul y elected sheriff of Phelps 
County upon aatisfactory proof aa to who received tbe 
majorit7 votes in the November election. 

. ..... 
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It is our opinion t hat the Governor's cert1t1-
cate should be issued to the succes sful person in the 
recount. To issue the constitution&~ certificate to 
one not ab~e to sustain his title to office by a 
legislative r ecount in a Gourt ot r ecord would be to 
place a person duly el ected by the recount to a dis­
advantage not intended by the Legislature when they 
p~ovirled a loga~tmethod of reehoount. The VerY purPOse or a recount rs o determine w baa tbe pr~ rae1e 
right to tbe office, who is entitled to this certificate 
of office. 

APPROVED : 

ROY EICm"rR1Ck 
Attorney General. 

WOO :H 

hespectfully submitted 

Wli • Oi1R SA\YXERS : 
Assistant Attorney General. 
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