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All of the ~ud~es at election should select the 
clerks of elec~ion. 

Judges may not select clerk related to them within 
fourth degree of consanguinity or affinity . 

Jul7 25' 1936 

Honorable Dwight H. Brown 
Secretary ot State 
3efterson Cit7, Uissour1 

Dear llr. Brown : 

!his will acknowledge receipt ot your letter of 
recent date requesting an opinion of thi s office upon the 
following matter: 

1 1 haTe a complaint w.hich cocpels me t o 
cal.l upon you tor an opinlon as t o who 
aay appoint clerks ot elections. Section 
10211, Revised St atutes of Missouri 1929 , 
SaJ'S the judges shall appoint two cler ks . 

The complaint is from judges who have 
been appointed tor the coming Primary 
in which the7 state that one of the judges, 
when called to meet to select clerks, said 
that abe had appointed her daughter clerk. 

The opinion I want is whether or not one 
judge may select a clerk or Should the 
maJor! t7 of the judges appointed seleot 
a clerk or clerks. !he second question 
I would be gl ad tor 7ou to advise whether 
or not an election Judge or judges can 
appoint a son, or daugfiter, or Kinsman, t o 
act as clerk. 

Your early reply will be apprec1ated. 1 
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I. 

Section 10211 R. S. Jlis so,u-1 1929 about which you 
1nqu1red has been r epealed and Section 10211 Laws of Missouri 
1933, page 239 has been enacted tn lieu ther eof. Said section 
reads as follow•: 

•In all precincts casting less than 
three hundred votes in the l ast general 
election, the Judges shall appoint two 
clerks, end in ali precincts casting 
three hundred or nore votes in the last 
preceding gener al election, the Judges 
shall appoint four clerks. !he clerka, 
before entering on the duties of their 
appointment, shall take an oath OP 
affirmation, to be adminis tered ~ one 
of the persons appointed or elected 
judges of the election, that th97 will 
fa1 thtully r ecor d the naaes ot all the 
voters; said clP-rks shall also take the 
oath above prescribed f or judges to be 
administ ered at the same time and in the 
saae manner heretofore directed." 

It is a fundamental principle of statutory construction, 
t~ well known to r equire any citation of authority, tha t where 
a statute ia plain and unambiguous there is no room or necessity 
tor cons truction. !he above section is pla1n and unambiguoue 
and provides tha t t he judges shall appoi nt the required number ot 
clerks. It is a matter of gener al pr actice tor Democratic Judges 
to appoint halt ot the number ot clerks and the Republican Judges 
to appoint the remalning number of clerks. It is also a matter 
ot common practice tor the Judges to agree among themselves who 
shall act as ballot receiving and counting Judgea and for the 
receiving and counting judges t o sel ect tbetr own cl erks . !his 
is however merely a matter of practlce which is done by mutual 
consent of all the judges. The above s t a tute however clearly 
makes it the duty of all the Judges to appolnt necessary clerks 
and not that the individual Judges shall sel ect their own clerk. 

It .is therefore the oplnlon of this Department that all 
ot the Judges of el ection should select the clerks and that an 
individual j udge does not have t he authority to appoint his own 
clerk without t he consent of the other Judges. 
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II. 

We will now proceed to answer your ~eoond question as 
to W-hether or not an election judge or Judges can appoint a son or 
daughter or other relative to act as clerk. 

.. 

Section 13 of Article Y.IV of the C0nstitution of Missouri 
provides : 

"AnY public officer or ecploye of this 
state or of any political subdivision 
thereof who shall , by virtue of said 
office or employment, have the right to 
name or appoint any person to render 
service to the State or to any political 
subdivision thereof, and who shall n~e 
or aDpoint to such service any relative 
~1thin the fourth degree, either b7 con­
sanguinity or affinity, shall thereby 
forfeit his or her off1qe or employr.tent . n 

Judges of election clearly l1ave the right to appoint 
clerks of nl~otion. There can be no doubt tl~t such clerks render 
s ervice to the ; t a te , t he only question involved 1a whether an 
election judge i s a publ ic 1f 1'icer ·y1 t hin the mc> nning of the aboTe 
section. In the case of ~ tate ex rel . vs . llaroney , 191 Uo.531, 
1 . c . 546, the Court said: 

~It is a Dart of the functions or State 
goverm::1ent to provide el r•ctions for public 
officers, and to furnish sui t &ble officers 
for putting in operation such prov~sions . 
We haTe in t his cause the r elatorA who have 
been duly appointed judges and clerks of 
election 1n their respective prec1twts, 
occupying pos itions creat ed and conferred 
by law. !heir right and authority to per­
form the duties incumbent upon them emanates 
from the leg i slat i ve branch of the State 
government . The duration of t heir terms 
definitely fixed; their duties plainly 
marked out , which are or great public im­
port ance and clearly for the benefit of the 
public . The emoluments of the of~ices held 
b7 them, as well as certain privileges and 
immunitie s , such as eAempt1on from jury 
service, are tully provided for ; hence it 
ls apparent that in the positions occupied 
by relators , there are embraced ~ 'the ideas 
of tenure, duration, emolument and duties,• 
which are essential requisitos in order to 
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constitute the position or Judges and 
clerks of el ection ' an of ticP,' 'l'lithin 
the well-under s tood meaning or that 
term.• 

In vie~ of the above it is the opini on of t his office tha t 
if a judge of elect~.on should pn.rticipate in t he appointment of a 
relative within the fourth degree. e ither by consanguinity or 
affinity, as a clerk of election sueh appointment would be in 
viola tion of Section 13 of Art1cie XIV of the Cons titution ot 
Missouri. 

APPROVEA: 

JOHN r. . HOFFUAH, J r . , 
Ass istant Attorney Genor al 

JE'f:IW 

Respectful l y submitted, 

J. E. TAYLOR, 
Assist8nt Attorney GenE>ral 


