BOUNDARIES: The Supreme Court of the United States has Juris~
diction in a suit bstween two states to determine
boundary line,

Septewber 3, 1936. 1’_ [ L E D

7.

Hon. G. K. Breidenstein,
Frosecuting Attorney,
Clark County,

Kahoka, wissouri.

Dear Sir:

We wish to acknowledge your letter of August 3lst
wherein you state as follows:

"On the Northeast side of Clark County

the Des Loines River forms the boundary
between this County, and Lee County, Iowa.
It seems that at one time many years ago,
the Les Loines emptied into the iississippi
some distence South of where 1t does now,
and much nearer to Alexandria than now.
vuring flood stage the river broke over
and formed a new channel so that there is
a piece of land now south of the Des woines
which wes North of the Les woines before
this time. Some of this land is assessed
for taxes 1n Lee County and some in Clark
County, wissouri.

"There have been tiies when an ejectment
sult would be instituted in the Circuit
Court of Clark County, Missouri, Judguent
rendered for plaintiff and later an order of
the District of Court of Lee County, Iowa,
which in substance would nullify the order
of the Lissouri court.

"The trouble is that we do not know where
the boundary line between the two states is.
The question I would like to esk is this.
Whet would be the proper procedure for me to
trke to heve this boundary line mede known?
Could any suit be started in Federal Court
which would settle this matter? I do not
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think the matter cen ever be settled by
agreement of any commission.

"I would sppreciate very much 2n opinion
from you in regard to this."

59 C. J., Sec. 30, subdivision a, page 63, sets out

the proceedings to be followed in a suit between two states
to determine the boundary line, thus:

"A question of boundary arising between
the United States and one of the states,
or between two states is not of a
political nature and is susceptible of
Judicial determination. The United
Stetes supreme court has original juris-
diction of suits betwveen two states, or
between the United States and a state,
to deteruine a state boundary.

"Nature and conduct of sult. Such suit
may be brought by a P11l 1in equity and

is to be conducted, as a general rule,
according to the rules of pleading and
practice of the court of chancery, the
court acting, ordinarily, in such disputes
in the same manner as in the determination
of like matters between private individuals.
By reason, however, of the dignity of the
partles snd the importence of the interestis
involved, such controversies are not to be
decided upon mere technicalities, but the
ehancery rules should be so molded and
applied as to bring the cecuse to & hearing
on its resl merits, in the absence of
legislation particularly opreseribing the
procedure to be followed; and thus the
court will not be obliged to apply the
gome rules as to parties, or the time of
enswering, or the effect of laches or the
lapse of time.

"Award or decree fixin% boum&aEE. As a mode
ol se ng e respective 1 s of the
parties an issue at law may be directed, or
e commission awerded, or, 1f the court is
satisfied without either, it may itself
determine the boundary.
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"Costs. The costs of the sulit will be
equally divided between ‘he two stetes
where the matter involved is & govern-
mental guestion in whieh each party hes
& real and vital yet not a litigious
interest."

And in 25 C. J., Sec, 192, page 859, we find this state~
ment es to the jurisdiction of the United States Supreme Court to
settle disputes eg¢ to state boundaries:

"For the supreme court to entertain
Jurisdiction of a suit on the ground

thet it is between two states, a con-
troversy must exist in the result of whieh
the stetes are directly interested. This
Jurisdiction is wost frecuently invoked for
the settlement of disputes as to state
bounderies.™

In the cuse of Virginia v. wWest Virginia, 78 U. S. 39,
l. c. 53, the Supreme Court of the United States, speaking through
Justice iLlller, saild:

"The first proposition on which counsel
insiet, in support of the demurrer is, that
this court hes no Jurisdiction of the case,
because it involves the considerztion .
of questions purely political; thet is to
say, thaet the maln cuestion to be decided
is the conflicting c¢lelms of the two States
to the exercise of politieal jurisdiction
and sovereignty over the territory and
inhabitants of the two counties which are
the subjeet of dispute.

"This proposition cannot be sustained without
reversing the settled couree of decision in
this court and overturning the prineiples

on which seversl well-considered cases have
been decided. Without entering into the argu-
ment by which those decisions are supported,
we shell content ourselves with showing

what is the established doctrine of the court.

*In the case of Rhode Island v. liassachusetts,
12 Peters, 724, this guestion was raised,
and Chief Justice Teney dissented from the
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Judgment of the court by which the juris-
diction wae affirmed, on the precise ground
taken here. The subject 1s elaborately dis-
cussed in the opinion of the court, delivered
by Mr. Justice Baldwin, and the jurisdiction,
we think, satisfactorily sustained. Theot

case, In all important features, was like this.
It involves a question of boundery and of the
Jurisdiction of the States over the territory
and people of the disputed region, The bill
of Rhode Island denied that she had ever
consented to a line run by certain commis-
sloners, The plea of liassachusetts averred
that che had consented., A gquestion of fraudue
lent representation in obtaining certain action
of the State of Rhode Island was also made in
the pleadings.

"It is seid in thet opiniom that, 'title,
Jurisdiction, sovereignty, ere (therefore)
dependent questions, necessarily settled when
boundary is ascertasined, which being the line
of territory, is the line of power over it,

so that great as questlions of jJjurisdiction and
sovereignty may be, they depend on feacts.'

And it is held that as the court hes juris-
diction of the question of boundary, the fauct
that its decision on that subjJect settles the
territorial limits of the Jurisdiction of the
States, does not defeat the Jjurisdiction of the
court.

"The next reported case, is that of Lissouri v,
Iowa, 7 Howard, 660, in which the complaint

is that the State of lLissouri is unjustly
ousted of her Jjurisdiction, and obstructed from
governing a2 part of her territory on her
northern boundary, ebout ten miles wide, by
the State of Iowe, which exercises such Jjuris-
dietion, contrary to the rights of the State
of Mirsourl, and in defisnce of her suthority.
Although the Jjurisdictionsal cuestion is thus
broedly stated, no objection on this point wss
raised, and the opinion which settled the

line in dispute, delivered by Judge Catron,
declares that it was the unanimous opinion

of all the judges of the court. The Chief
Justice must, therefore, have abandoned his
dissenting doctrine in the previous caose.
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"Ihat this is so is made still more
clear by the opinion of the court de-
livered by himself in the case of
¥loride v. Georgla, 17 Id. 478, in
which he says that 'it is settled, by
repeated declsions, that a question of
boundary between States, is within the
Jurisdiction conferred by the Constitu-
tion on this court.' A subseguent ex=
pression in that opinion shows that he
understood this as including the
political question, for he says 'that

& gquestion of boundury between States
is neccessarily a political cuestion

to be settled by compact made by the
politicel departuents of the zovern-
ment . . . . But under our form of
government & boundary between two States
may becowe & judielal question to be
decided by this ecourt.'

"In the subseguent case of Alsbame v,
Georgie, 2% Howard, 505, 2ll the Judges
concurred, and no question of the juris-
diction was raised,

"iie coansider, therefogg the establiahgg
doctrine of this cour oour, to be

Has Jurisdiction ue'?lons of boun
between Lwo 5 ates % E%;s Union, an
That this Juris ctl"‘n r&ated

because in deciding that question it be-
comes necessary to examine into and con-
strue compacts or agreements between
those States, or becczuse the decree

which the court may render, affects the
territorial limits of the political
Jurisdiction and sovereignty of the states
which are parties toc the proceeding.”
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From the foregoing, we are of the opinion that the
Supreme Court of the United States has jurisdiction to settle
the dispute as to the boundery line between lilssouri and Iowa,
and that the procedure to be followed is the same as set out
in the above citation of authority.

Respectfully submitted,

m- URR SA“YERS’
Assistant Attorney General.

APPiOVED :

JOHN W. HOFFWAN, dT.,
(ieting) Attorney Generul.
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