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~ON-I~TOXICATING BEER: Ci~j ~r~inances requiring applicant 
to be property owner is in con!'lict 
with State law on said sub ject , and 
void . 

January 25 , 1936 

ar . al l ace I . ~owers 
Chief Clerk 
Department of Liquor Control 
~efferson City , -isaouri 

Dear Sir: 

'11h is will ackn01'1ledge receipt of your request 
for an opinion wnich r eads as fo llows : 

"?lease :urnish this department 
wtth an opinion on t he f ollow­
ing subject : 

nnoes a City Council , under the 
provi sions of s ect ion 13139- - of 
t he non- intoxicating l i quor laws 
of t he t ate of issouri , have 
the power to pass an ordinance 
requiring a pplicants for 5 . 2% 
beer permits to be property 
owners before granting said 
anpl icants 3 . 2p beer perrni t s7" 

ect ion 13139- e of the Non- intoxicating beer 
Law, Laws of .• issouri 1935, page 396 , gi ves the pr oper 
author i t i es of i ncorporated citie s , towna and v i l lages 
the ri ~ht to charge for licenses issued to manufac turers , 
brewers, whol esal ers and retailers of non- i n t oxicating 
beer within their limits , and to make and enforce or­
dinances for the regulation and control of the sale of 
non- int oxicating bee r wi t hin their limits , not incon­
sistent with the provis i ons of the Non- i ntoxicating 
.deer ACt . ~aid section reads , in po.rt , as follows z 
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11 The Board of Aldermen ~ City Council 
or other proper authorities of in• 
corporated cities , towns and villages 
including the City of St . Louis may 
charge for l i censes issued to manu­
factur ere , brewers, wholesalers , and 
retailers of non- intoxicating beer 
wit hin their limits , which charge for 
licen ses shall not exceed one and one­
half times t he amount charged f or a 
state license , and provi de for the 
collection thereof , make and enforce 
ordinances for the regulation and 
contr ol of the sale of non- intoxicating 
beer within the j r limi t s , not in­
consistent wi th the p r oTlsions of this 
Act, and provide penalties for the 
violation thereof .~ -k u .;~ -.r • " 

I he only qualifications required of an applicant t o 
sell non- intoxicating beer are f ound 1n Sec ti on 13139- z- 17 , 
Laws of .dssouri 1935 , page 400, which reads as follows: 

"Before any permit authorized by this 
a rticl e other than a manufacturers ' 
permit shall be issued and delivered . 
to any applicant t herefor , such appli­
cant shall take and subscribe to an 
oath that he will not allow any in• 
toxicating liquor of any kind or 
character ,includ in ·. beer having an 
alcoholic content 1n excess of 3 . 2 per 
cent by wei ght , to be kept , stored 
or secreted 1n or upon the premises 
described 1n such permit , and that 
such applicant will not otherwise 
Tiolate any law of t his state while 
in or upon s uch pr emises . " 

~ 
;r-- In the 

140 , the Court 
case of St . Louis v . Ti elkemeyer 226 ~ o . 1 . c . 
said z 
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"It is insisted by appellant t hat the 
city ordinance in question ia void a­
cause inconsistent wit h the State statu t e 
on the same sub j ec t . 

nThe city of St . Louis has express authority 
under its charter ' to license , t ax and 
r egulate • • • saloons , beer houses , 
t ippling houses , dramshops and gift enter­
prises .' (art . 3 , sec . 26 , clause 5 . ) 

"The State , how~ver , has the sovereign 
power to r egul ate t hose matters ~d its 
authority bein paramount , it follows 
t hat a city ordinance i s not valid if 
it i s i n c onflic t with ~e l aw of the 
f tate on the ~ame subject . 11 

In the case of St a te ex rel . v • ..!cCammon 111 1 •• o . App . 
1 . c . 630 , 631 , the Court said : 

11 
·• are of the opinion that the charter 

powers relied upon do not confer authori­
ty upon the city to overturn the general 
law on the sub ject o! dr amshops . Indeed , 
the charter i tself , as a bove quoted , shows 
that t he city has no power to pass or­
dinances on any subjec t which are repugnant 
to the laws of the ~tate . So therefore 
vmen the &tate law says that a l i cense 
shall be r r anted on the petit ion ot two~ 
thirds of the inhabitants of a bl ock, 
the board of a l dermen have not the 
authority to say that there shall be a 
petit ion of two- thirds of the entire 
c i ty . Though the city is authorized to 
r egulate a dramshop , it cannot r egul a t e 
i t i n those particul ars which would be 
inconsi st ent with the regulations made 
by the State . " 

And , further , at 1 . c . 631 , 632, it was said: 
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"•The powers conferred upon a municipal 
corporation must be exercised in con­
formity to the general laws of the State, 
unless it is clear that the exclusive 
control of the subject 1s given to the 
municipality or t hat the general law is 
to be superseded or suspended by the 
charter. A statute granting authority 
to a city to pass ordinances in relation 
to the liquor traffic does not r epeal 
t he general laws on that subj ect . The 
rul e is that the muni cipa l ordinances 
cannot set aside , limit or enlarge the 
statute law or the State, unl ess its power 
to do so can be shown in e~· 1ress terms or 
by neces5ary implication.' And again at 
section 224 the same author says : 

" •Whenever a c~nge of policy takes place 
in the State on the subject of its liquor 
legislation, by the adoption of a different 
system - as when general prohibition, or 
prohibition f or particul ar localities is 
enacted by a constitutional amendment 
of general statute , or when the Legisl a t ure 
provides e. uniform and general system for 
the licensing of the traffic - this has 
the effect to repeal all inconsistent 
provisions in municipal charters and the 
ordinances adopted under t hem.'. " 

In view of the above , it is the opinion of this 
de partment t hat an ordinance requiring applicants for 3 . 2% 
beer permits be property ovmers woul d be in conflict with 
Secti on 13139- z- 17, supra , and therefore void because i~­
consis t ent with the &tate l aw on the same subject. 

You.rs very truly, 

J . J . TAYLOR 
Assistant Attorney General 

A? ? ROV ~'): 

JOllli • HOFl<'MAN , Jr. 
(Acting ) Attorney General 


