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NON=INTOXICATING BEER: Ci% v; ordinances requiring epplicent
to be property owner is in conrlict
with State law on saia subject, and
void.

e

January 25, 1936

ir, 7‘allace 1, sowers :

Chief Clerk i
Department of Liquor Control ’
Jefferson City, lissouri i

Dear Sirs

Ihis will acknowledge receipt of your request
for an opinion which reads as follows:

"Pleasae furnish this department
with an opinion on the follow=-
ing subject:

"Does a City Council, under the
provisions of section 13139=: of
the non-intoxicating liguor laws
of the ‘tate of Missouri, have
the power to pass an ordinance
requiring applicants for 3.2%
beer permits to be proportg
owners before granting sai
applicants 3.25 beer pormitsr"

“ection 13139=-e of the Nom=intoxicating beer
Law, Laws of ulssourl 1935, page 396, glves the proper
authorities of Incorporated cities, towns and villages
the right to charge for licenses 1ssued to manufacturers,
brewers, wholesalers and retallers of non-intoxicating
beer within their limits, end to make and enforce or-
dinances for the regulation and control of the sale of
non=intoxicating beer wlithin thelr limits, not incon=-
sistent with the provisions of the Non-intoxicating
Beer iAct. sald section reads, in part, as follows:
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"The Board of Aldermen, City Council
or other proper authorities of in-
corporated cities, towns and villages
including the City of St.Louls may
charge for licenses issued to manu-
facturere, brewers, wholesalers, and
retailers of non-intoxicating beer
within their 1imits,which charge for
licenses shall not exceed one and one=-
half times the amount charged for a
state license, and provide for the
collection thereof, make and enforce
ordinances for the regulation and
control of the sale of non-intoxicating
beer within the'r limits, not in~-
consistent with the provisions of this
Act, and provide penalties for the
violation thereof .+ # i # « # "

The only qualifications reqguired of an applicant te
sell non-intoxicating beer are found in Seetion 13139-2-17,
Laws of .issouril 1935, page 400, which reads as follows:

"Before any permit authorized by this
article other than a manufacturers?
permit shall be issued and delivered -
to any applicant therefor, such appli-
cant shall take and subseribe to an
oath that he will not allow any in=-
toxicating liquor of any kind or
character,includin: beer having an
alcoholic econtent In execess of 3,2 per
cent by weight, to be kept, stored

or secreted in or upon the premises
described in sueh permit, and that
such applicant will not otherwise
violate any law of this state while

in or upon such premises.,"”

."-'_'_F/

i

In the case of St.Loules v, Tlelkemeyer 226 Lo, 1. c,
140, the Court said:
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"It 1s insisted by eppellant that the
city ordinance in guestion 1s void te-
cause inconsistént with the ttate statute
on the same subject,

"The city of St.Louls has express authority
under its charter 'to license, tax and
rogulate . . . =saloons, beer houses,
tippling houses, dramshops and gift enter-
prises.' (Art.3,sec.26,clause 5,)

"The State, howaver, has the sovereign
power to regulate those matters and its
authority beings paramount, it follows
that a city ordinance !'# not valid 1if
it 1e in conflict with the law of the
State on the =ame subject."

In the case of State ex rel. v. McCammon 111 io. App.

Yo @5 630,651’ the Court said:

"#we are of the opinion that the charter
powers relled upon do not confer authori-
ty upon the city to overturn the general
law on the subject off dramshops. Indeed,
the charter 1tself, as above quoted, shows
that the city hes no power to pass ore
dinances on any subject which are repugnant
to the laws of the ttate. So therefore
when the State law sayes that a license
shell be granted on the petition of two=
thirds of the inhabitants of a block,

the board of aldermen have not the
authority to say that there shall be a
petition of two=thirds of the entire

city. Though the eity 1s authorized to
regulate a dramshop, it cannot regulate

it In those particulars which would be
inconsistent with the regulations made

by the State,”

And, further, at 1. c. 631, 632, it was said:
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"$The powers conferred upon a municipal
corporation must be exercised 1n con=
formity to the general laws of the State,
unless it is clear that the exelusive
control of the subject 1s glven to the
municipality or that the general law is
to be superseded or suspended by the
charter, A statute granting authority
to a city to pass ordinances in relation
to the liquor traffic does not repeal
the general laws on that subjeet. The
ruls 1s that the munliecipal ordinences
cannot set aside, 1limit or enlarge the
statute law of the State, unless its power
to do so can be shown in e ress terms or
by necessary implication.' And again at
seetion 224 the same author says:

"tiyhenever a change of policy takes place

in the State on the subject of its liquor
legislation, by the adoption of a different
system - as when general prohibition, or
prohibition for particular localities 1is
enacted by a constitutional amendment

of general statute, or when the Legislature
provides a uniform and general system for
the licensing of the traffiec = this has

the effect to repeal all inconsistent
provisions in municipal charters and the
ordinences adopted under them.,'. "

In view of the above, it is the opinion of this
department that an ordinance requiring applicents for 3.2%
beer permites be property owners would be in confliet with
Section 13139=2z-~17, supra, and therefore void because in-
consistent with the State law on the =same subject.

Yours very truly,

J. £, TAYLOR
Assistant Attorney General

APPROVEDs

JOHN We BOFFMAN, JT, _
(Acting) Attorney General JuTsLC




