
ELECTIONS : ( 1 ) 

( 2) 

Board of election commissioners cannot continue to r e c e ive 
applicat i ons f or erasure of names after Monday noon , 
October 19 , 19 36 under Section 1059 6 , RSMo 1929 ; 
Board of Election Commissioners or any t wo me mbers do not 
have power to order recanva s s of Ka nsa s City or Portion 
thereo f under Se c tion 10568, RSM0 192 9. 

October 23 , 1936. 

llonorable Fred Bellemer e , Chairman, 
Board or Election Commissioners , 
Kansas City, 4 issour1 . 

ear .Jir: 

This department a cknowledges receipt of your letter 
ot October 21 rela ting to the r egistra tion and election lows 
governing the City or ~ansae City. Your letter . is as follows: 

"Frotl ti:=.e t o tice up t o and 
including MOnday, October 19th, 
193&, at noon, t~ere had been reports 
of fraudulent registration called 
t o the attention or the Board ot 
Llection Co~ssionera by the pub­
lic pr ess of ~ansaa City and by the 
Republican organization. ~ach ot 
t hese reports have been carefully 
inves tigat ed by the Board ot Election 
Commissioners and in cases where 
the registrants wer e not r ound at 
the addresses where r egist er ed, an 
application to have the name erased 
was t iled by t ee Board in accordance 
with the pr ovisions of our statutes . 

"The question now arises as to what 
procedure t he Board should t ake on 
r eport s or alleged fraudulent regis­
tration made from now t to election 
day, and what r i ght, jf any . the Board 
bas to erase names from the regist era 
after October 19th, 1936 . 

"There has been ·a request made the 
Board for a r ecanvass or parts ot 
Kansas City and it i s cla i med by some 
that under ection 10568 any t wo members 
ot the Board have power to order and 
conduct such recanvasa . .e desire 
a n opinion on t his section. " 
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Under ~ection 5 ot Art1~le VIII of the Constitution ot 
kissouri it . is the duty of the Legi slature t o provide l aws gov­
er ning the registration or voters in counties and cities or 
certain population. The purpose of such r egistration is not to 
deny the right of suffrage to any one, but it is a regulation of 
that right--not a qualification. Ot course, the primary purpose 
ot registration l aws is to prevent traud. Registration permits 
the ascert aining by the Board of ~lection Commissioners of an 
authentic list of the qualified electors. b.'very statute perta in­
ing to regi stration and voting should be construed so as to give 
the voter the fullest opportunity t o have his name placed upon 
the register, consistent and reasonable with pr e cautions agai~st 
fraudulent registration and voting . 

Section 10567, R . ~ . Mo . 1929 creates a board of election 
commissioners and along wi th other statutes, defines the duties 
and powers of the commission. ' 1e deem a board of election 
commissioners to be an administrative body with judicial functions 
but with no greater power than those enumerated in the statutes . 
~ike v . Megoun , 44 fuo . 491; 20 C. J . 85, ~eo. 59 . 

d B a general rule, election l aws must be liberally 
construed in aid of the right or suffrage. s t a te ex rel. v . Hough , 
193 1lo . 615. 

It is further stated in the case of Nance v. Kearbey, 251 Lo . 
374 t hat: 

"The right to vote is not a vested 
natural right in a s t rict sense , 
yet it is a constitutional right 
in those citizens possessed or 
enumerated constitutional qualifi­
cations." 

a nd again , in the same case , the Court said : 

"A constitutional right to vote 
may not be so r egulat ed bf statute 
as to be entirely abrogated or 
lightly denied ." 

With these pr incipl es and decisions in mind, we think 
t hat the statutes relating to registration and voting, insofar 
as t he right s of suffrage a re concerned, should be liberally 
construed and in most instances said statutes are directory in 
nature and not mandatory, as was said in the two cases styled 
"~tate v . Brown", 33 d. 71 . (2nd) -105 ap.d lOi. 
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The first question which you pr esent is in substance -
1iliat is the effect of the t~e of filing applications for 
erasi ng names on the register as proTided for in tiection l 05Q6, 
R. v. Lo. l92Q? Does this sta tute contain provisions for the 
elector asserting hia own right to register? Is it a s tatute 
i n which the elector is demanding that he be given the right to 
r egister and thus become a l egal voter? Our interpretation of 
this section is· that it is not a right given to t he elector 
himself to assert hi s l ega l r i ghts to vote, but rather it is a 
right given t o other persona who challenge t he right of the 
elector to r egister and thereby beco~e a legal voter . The per­
tinent part of said section i s as follows: 

"Applications to said comciss ionera for the 
purpose of erasing a name on the reg-
i s ter must be made by filing the same 
in the o ) fice of the board at any time 
before t PelTe o 'clock noon on the Uon-
day of the second week before election, 
and a docket shal l be made in the order 
of the wards and precincts. The 
commissioners shall sit to hear such 
applic~tions, commencing on t he Thurs-
day of t he second week before such 
el ection and continuing with the 
exception of tiunday until all of such 
applications ar g heard and decided. 
~uch sitting shall commence at eight 
o'clock a . m. , and continue to ten 
o'clock P . ~ •. on each and every of 
such days with intermissions be t ween 
t relTe o'clock noon, and one o 'clock 
P •• and fi ve o'clock and six o 'clock 
P. w. , on each and every of such days . 
The application shall be heard in the 
numerical order or the wards and 
precincts. upon t~e f a ilure of the 
person to appear in person before 
the board to answer the application 
to er ase his name trom the r egister 
at the time it is r eached for hearing , 
the appl i ca tion shall be allowed, unless 
a ma jority of the board shall decide 
otherwise; but in the event of the 
appearance in person it shall require 
t he action of a majority or the board 
to allow the application. The decision 
on each application shall be announced 
a t once, aft er hearing, and a minu~e 
made thereon in the doCket . ' lliere 
the application to erase a name shall 
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be allowed the board shall 
cause the same to be erased 
forthwith. * * * n 

Oct . 23 , 1~~~ . 

Section 105g5, R. ~ . Uo . 192~ s hould be noted i n connection 
with Jection 10596, said section 1059~ being as follows: 

"Any voter or voters i n the ward 
containing such pr e cinct may make 
appl i ca tion, in writing, before 
such board of election commi s sion­
era, to have any name upon such 
r egi s ter or any precinct in the 
ward . erased; whi ch application 
shall be i n substance in the words 
and fi gures following: 

I (or we) • • • •• • • • •• •• • do 
her eby solemnly swear 
(or affirm) that I (or we) 
believe t hat •• • ••••• is not 
a qual ified voter in the 
• • • •• •• pr ecinct ••• • • • • ward 
of the city of • • • • • • • • and 
hence I (or we) ask t hat 
his name be er ased fron 
t he r egi s ter of such precinct . 

But it shall be a misdemeanor to 
sign or cause to be so filed any 
such application t o have erased any 
name lawfull y upon any such r egister, 
unless t he per son signing such 
application had then ca use to f a irly 
justify him i n a belief t hat the 
name ought t o be er ased from such 
register. Such applicat ion shall 
be signed and sworn to by the 
applicants, and filed with said 
board . Ther eupon, notice of such 
applica t ion, with the demand to 
appear and show cause why his 
name shall not be erased from 
said r egist er, shall be personally 
serTed upon such per son, or lett 
a t his pl ace of r esidence, named 
in such ~egistry, by a messenger 
ot said board of comm1ssionersJ as 
to the manner and time ot serving 
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such notice, such messenger 
shall make a ffidavit; said mes­
senger shall a lso make affidavit 
of the f acts in case be cannot 
find such ~erson or his pl a ce of 
r esidence , and that he went to 
the place named on such r egister 
as hi s }l a ce of r esidence, which 
affidavit shall be sufficient 
evidence of due notice. cluch 
notice shall be served at least 
one day before the tine fixed for 
such party to show cause. Said 
commissioners shall also cause 
a like notice or demand to be 
sent by mail, duly stamped, and 
directed to such person to the 
address upon s uch r egi s try, at 
l east t wo days before t he day 
fixed i n sai d notice to show 
cause ;. " 

Oct. 23, 1~36 . 

Reiterating i n part t he subs t ance of Bections 10595 and 
10596, it would appear t hat aft er a person has been r egistered 
a ccording to the provisions of Chapter 61 of article 17, Revised 
d t atutes of Missouri 1929, any qualified voter can appl y , in 
writing, to the board if he have cause to f a irly justify him in 
the belief t hat such voter' s name ought to be erased . The person 
whose name i s challenged, or whose name i s requested to be erased, 
receives personal notice of t he same and the board fixes a certain 
day for hearing after t he service of the notice. .c~s an added 
pr ecaution, the boa r d mail s a notice to such per son. 

The first portion of Section 10596 s t a tes, ".Must be made by 
filing the same i n the office of the board at any t ime before 1 2 
o'clock noon on t he 1Jonda.y of t he second week before election. " 
Ther efore , the question res olves itself into whet her or not the 
board is to disregard the t~e mentioned in s aid section and con­
tinue t o r e ceive a~plications up to and including the day of election, 
or is it the mandatory duty of the boa r d to follo~ the terms of 
the statute and refuse to receive and hear applications filed after 
Monday noon, October 19, 1936? 

The case of J &ate ex . int . 1~ttorney General v. Lamar , 316 
Mo. 721, the Court said: 

"A statute specifying the t ine 
wit hin whi ch a public officer 
is to perform an official a ct ia 
director7 unless the nature of 
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the act or the language of the 
statute shows a limitation of 
the officer's power." 

Regarding the terms or mandatory and directory statutes, 
we think the rule is well stated in, the case ot Granite Bituminous 
Paving Co . v. MCManua, 144 ~o . App . 593 : 

"Whether a statutory requirement 
is mandatory or directory depends 
on its effect. It no subst antial 
r ights depend on it and no injury 
can result from i gnoring it, and 
the purpose of the Legislature 
can be accomplished in a manner 
other than prescribed and substan­
tially t he same r esults obtained , 
then the statute will generally 
.be regarded as directory, but it 
not, it will be mandatory . " 

Regarding the word "must ", if the statute contains the 
word, the case of Kansas City v. J .I. Case Threshing Uabhine eo., 
87 ..:> . ·:. (2nd) 195 states as f ollows : · 

"The words •may' , •must' , and ' sha.ll' 
are used ~.nterchangeably in statutea 
~ithout regard to their liter a l 
meaning and are to be given effect 
vhich is necessary to carry out 
intention of Legislature as deter­
mined by ordinary rules of construc­
tion. " 

In the case of Warrington v . Bob b, 56 ..3 . il. (2nd ) 835, the 
Court sa id: 

And again, 

" I n determining whether statute is 
directory or mandatory, the prime 
object is to ascertain legislative 
intention, disclosed b7 s t atutory 
terms and provisions in relation 
to object or legislation. " 

"Statutory provisions relating to 
essence o:r thing to be done, that is, 
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matters of substance, ar e •ma.nde.tory' 
whil e provisions, complia.nce with 
which i s not matter of subs t ance, 
ar e generally ' directorJ'·" 

In t he oase ot Uead v. Jasper County , 18 ~ . :. (2d) 464, 
t he Court said : 

11li. s t a tute f ixing the t ime 
within which official a cts 
r egarding t he r i ghts a nd duties 
ot other s is a erely dire ctory, 
unless t he na ture of t he a ct 
or phraseology of t he statute 
other wise r equi re . " 

We are i mpressed with and inclined t o apply the 
reasoning and l aw as cont ai ned in the case of 3tate ex 
Mason, 144 Mo . l . c . 508- 509, t o the instant question. 
case the Court said: 

"In Illi nois, wher e t he act 
requir ed regi s t ration to be 
compl et e by t he t hird Tuesday 
before t he ele ction, i t was 
held const i t uti r.nal; t he court 
r emar king: ' I f i t be admitted , 
that the Legis l a ture can require 
a voter t o establ i sh hi s quali­
f ications before el ect ion, i t is 
difficult to see why , upon ~rin­
ciple, or as a question of power, 
i t can not r equire such proof to 
be made , &s well t hree weeks 
bef ore t he day of voting as ten 
days , or five days, or even one 
day pr ior thereto . The r eal 
question , i nvolved i n t he ob j e c­
tion, is , whet her any lll8ll ca.n be 
pr evented from voting who proves , 
or of fer s to nrove, on t he day 
on whi ch he s eeks t o cast his 
ballot, t ha t he i s a l e ga l voter. 
I f oas es can be supposed, where 
t he ' tl~ee weeks ' r equirement will 
depr ive qualif ied electors of the 
privilege of deposi ting t heir votes , 

logic 
r el. v . 
I n that 
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cases can also be supposed, where 
one day' s requirement will T.Ork 
the same r esul t . This mode ot 
r easoning carried out to its logical 
sequence, will make any kind of a 
r egistry law unconstitutional . 
For it r.ould be a physical i mpossi­
bility for the j udges ot el e ction 
to recei~e t he votes and cake up 
the r egi s try at the sa.me ·time 
and on t he same day.' People ex 
r el . v . Herrman, 116 Ill . l. c . 
614 . " 

Furthermore, we t hink t hat Sections 1059~ and 105g& 
confer privileges and rights on persons to challenge or have 
the name of a prospective voter erased, and for that reason 
section 105g6, as to the t ime fixed for t he filing of the appli­
cationa as mentioned in ~ect ion 10595, i s mandatory and the 
aame constitutes a limitation on the power of the board to 
recei~e and a ct on said appl ications aft er the time menti oned 
in said section. 

Conclusion 

Any per son who hes the l egal qualif ica tions should not 
be denied the privilege of r egi sterinG and voting . 'The law should 
clothe him with eve r y right and protection and permit hi m to have 
an unhampered privilege of regi stering his sentiments for or 
against any question or candidate . I t is our opi nion that s tatutes 
which •eal with the i ndividual rights of the electors should be 
liberally construed and t e chnicalities of a trivial nature should 
be disregarded and the s t a tute trea~ed as d i rectory. But when the 
right of a per son to r egi s t er or vote is challenged and some person 
is seeking and attempting t o t ake away or deprive another of one of 
his most sacr ed privileges , we t hink such s tatutes should be con­
s trued as being mandatory ond that one who challenges another ' s 
right to r egist er a~ become a qualified voter s hould be compelled 
to compl y s trictly with t he t erms of the s t a tute - t hat the Legis­
l a ture intended that challenges and applications for er asure of 
names should cease at noon Monday. Oct ober 19 , lg36, otherwise , 
it would not have used the \lOrds "must be made by fili ng the 
same in the office of the Doard a t any ti. 1e before 12 :00 o'clock 
noon on t he !.~nday of th~ second week before electi on . 

$eotion lOea&, R. u . Mo . 1g29 sets forth t he time , duties 
and manner in which the r egist ration must be I~ade and the s ame 
i s conducted during the s i xth week prior to the election. Thua, 
elapses a period of ~ore than four weeks itl i n which any voter 



hon . l're~ Bellem.e:te · Oc-:... 23 , J.~.S6: 

i s privileged to challenge t he right of another voter to be duly 
r egi s tered . Real i zi ng a11d knowi nb that in a city so populous aa 
Kansas City, the Board of ~lection Commissioner s would have many 
of such applications , the Legisla ture san fi t t o limit the time 
in order t o g ive t he Board ample ti~e in ~hich t o pass on the 
merits of such applicat i ons and not encumber and burden the Board 
with such duties just prior to t Le el e ction . The Legislature, 
r ealizing that much time ~ould be consumed ~nd that nuch ti~e was 
ne cessary to pass on each app~ication, f ixed the time wi thin which 
t he Board should begin passing on the applications by s tating : 
"Co!:lmence on the Thursd!i.Y of the second week befor e such election 
and continue with the excepti on of ~undey until all such applica ­
tions ar e heard and de cided . " 

It would be almost a physical impossi bil i ty for the Board 
to ca rry out its !!lUl ti:pl e duties in connection ~ i th the election 
and at the same time be constantly r e ceiving applications for 
erasure of names even unto t he day of the el ect ion, and it is the 
op inion of t his department t hat t he Board or Alect ion Co~issioners 
cannot receive appl ication f or erasur e of ~~es after ~onday noon , 
October 19, 1036 . 

II 

Your second .uestion re~uests an i nterpret ation of ~ection 
10568, rl . J . Uo . 1929 as to whether or not said section empowers 
t he Board or Election Co~ssioners, or any two members thereof, 
to order and conduct e recanvass of a section of htlnsaa City. 

dection 10568 is herewith quoted in order that we may 
analyze the meani ng of the intention of t he Legislature in enacting 
the same: 

, 

II ~..ny t WO C.emberS Of the boa rd O f 
election cocmissioners shall have 
power to ap~oint before or upon any 
day of r egistrat ion or el ection such 
nuober of deputy c~~ssioners , who 
must be qual ified voters in t he city, 
ns they may deem necessar y , to be 
divided e qually between t he two 
political ~arties for t he )urpose of 
taking a census of and ascerta ining 
the f acts and conditions r elatiTe 
t o the r esidence and voti ng r i ght 
of pBesons in any el ection pr ecinct 
or precincts ; and to attend and be 
present a t and duri ng any registra ­
tion , r evis ion of registrat ion or 
election , to witnes s and r eport to 

• 
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the board of ele ction comcissionera 
any failure of duty or eny fraui 
or irregularities occurring thereat; 
and to a ct as judges or clerks in 
any precinct i n place or absent, 
removed, or disqualified judges or 
clerks; and to do and perfor.m any 
and all acts which the said board 
or any two members t hereof shall 
direct. 'Thenever any such deput7 
shal l deen it necessary to have 
police ) rotection i n making any 
investigation or in perfo~ng 
any dut y, he may decand of the chiet. 
capt a i n , sereeant , or other nersona 
having command of t he police that 
a policeman be furnished to a ccompany 
him and , roteot him in his duties, 
and it shall be t he duty of such 
officer or ~erson so having command 
to furnish a policenan for the 
purpose . If any person shall refuse 
or tail to answer questions or give 
any intorm&tion possessed by hi m 
which nay be asked for by any such 
deputy in the discha rge of hi s 
duties, such person shall , upon con­
viction t hereof, be deened guilty of 
a misdemeanor and punished by a fine 
of not ~ore then one hundr ed dollars . 
The deputies shall r eceive tho sum 
ot five dollars per day for service• 
~hile a ctually employed . " 

No appellate court has ever undert aken to interpret the 
above section; hence , we must glean the purport of the section by 
i ts own provisions and its relation, if any , to the other sections 
in article 17, Chapt er 61 of t he ot atutes. It is our opinion 
that it has no relation to, nor should it be consider ed in con­
nection with veetion l05g6, same being the section to hich our 
r uling in your first question is r eferable . 

Under the provisions of ~ection 10567, dealing with the 
creation of the Board of ~ection Cocnissioners and the dutie s 
ot the same, said Board is empowered to employ such assistants 
from time to time as to prpmptly and correctly perform the 
duties of the office under the direction of the Board. We think 
the assistants mentioned in the section r efer to those employed 
at the ottice r egularly and whose duties consist mainly in office 
routine matters in connection with the r egistration. 
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I n order t hat t he Board may have additional assist ance 
and as an added precaut i on , i n order to prevent fraudulent regis­
tration and voting, t he Legi s l a t ur e saw fit to permit additional 
appoint ment s of deputy election commissioners under Section 10568, 
R. B. Mo . 1929. The duti es of sai d deputy election commissioners 
are: (1) To t ake a census of and ascertain t he facts and condi­
tions r el ative to the r esidence and voting right ot per sons in any 
election pr ecinct or pr ecincts; (2 ) to att end and be present a t 
and during any r egist ration, r evision of r egi s tration or election; 
(3 ) To witness and r eport t o t he Board of Election Commissioners 
any failure of duty or any f raud or irregular ities occurring t herea t; 
(4 ) To act as judges or clerks in any precinct in pl a ce of absent, 
r emoved or disqualified judges or clerks ; (5) To do and perform 
any and all acts ~hich the said board or any two members t hereof 
shall dir e ct. 

It is well to carry in mind the provisions of Se ction 1056g, 
R, .j . Mo . 192~ wherein t he Board is directed to divide the city 
into el ect i on precincts and r earr ange the same a t least s i x months 
before each president ial election. The auties of the Board men­
tioned in said section involve accumulation of much da t a and many 
investigations, and it is r easonable t o assume that one of the 
principal dut i e s of the deput y election commissioner s is to collect 
dat a whi ch will aid the Board in ca rry ing out tb.e provisi ons of 
vection 1056g- -1n fact, we think that practical ly all the duties 
of t he deputy election commissi oner s are to assist t he Board i n . 
conne ction with t he duti es of the Boar d under J ection 1056g, R. S. 
Me> . 1929. 

Howe'Yer., i n addition thereto, sai d deputy colllrli ssioners 
ar e to assi s t t he Board i n any matter which the board shall direct 
during regi str ation or on election day, and to det ect and i nves­
tigat e fraud occurring at any t i l"le . The provision to do and 
perform any and all act s '';hich the Board or any two members t hereof 
shall dir ect refers , we think, to specific or individual investi­
gations and duties whi ch in t he opi nion of the Board should be 
done in order to conduct a l egal and orderly r egistration a nd 
ele ction. They are t he elisors, agent s, assistants and servants 
of the Board . 

~a we i nterpret t he s t a tute, taki ng i nto cons ideration 
t he provisions of all the other s t atutes r elat ing t hereto, it 
cannot be r ead into t he s t atut e t hat t he Board or any t wo ot its 
members has the broad po~er to make a wholesale r ecanvass of the 
city or portions ther eof . .n.t the direction of the Board, through 
t he deputy election commissioners, every person suspected of 
fraudulent r egistra t ion or voting, all instances of fraud--in 
f act, ·every individual act on t he part of a judge , voter or r egis­
trant, may be investigated, but we cannot read into the s t atute 
the power of t he Board, with orie stroke of the p en, to r e canvass 
all or a portion of the city wi t hout regard to t he right s of those 
who haYe been legally regi s t ered. 
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The Legi s l atur e has seen fit t o enact statut e s governing 
r egi s tra t ion and vot ing i n cities of the population of Kansas 
Cit7 whi ch cont ain the co~plete procedure and 7hi ch , it followed 
cor r ectly and assi duously , ~ill prevent f r aud being per pet r a t ed 
prior t o t he elect i on . rl t h all the powers and saf eguards t he 
Legi s l a ture has bestowed on the Board of 21~ction Commissi oner s , 
it is possibl e for f r aud to cr eep into the el e ct ion and i f t he 
s~e has not been detected or prevent ed prior to el ecti on day, 
ther e is s t ill &n opportuni ty t o prevent fraud on the day or 
t he election, e i ther as to registrat ion or voting under t he pro­
visi ons of Section 10513 , ~hich gi ves each political party a 
right to have wat chers a nd challengers in each pre cinct. 

APPHOVED : 

0'1N : .AH 

u Olll~ · ·• L.C.f.L.t.:N , Jr . , 
(41-cting ) ~. ttorney Gene.cal . 

Respectfull 7 submitted , 

OLLIVl!.R •: . NOLEN, 
l ssist ant ~Lttorney Genera l . 


