INTOXICATING LIQUOR: City Ordinance permitting licensees of in-
toxicating liquor to selil 3.2% beer on
Sunday is in conflict with State law,and void,

April 9, 1936

- |

Honorable E. J, Becker
Supervisor of lLiquor Control
Liquor Control Department
Jefferson City,kissouri

Dear Sir:

This will acknowledge receipt of your letter of
recent date requesting an opinion from this office,which
reads as follows:

"The Supervisor requests an immediate
opinion upon the following subject:

"The Board of Aldermen of the City of
St.Louls has recently passed an or-
dinance over the Mayor's vetoe, per-
mitting 3.2% beer to be sold between
the hours of 12:01 A, K., >unday to
1330 A, ., nondai, and between the
hours of 1:00 P, M., Sunday to 1:30

A. J-I:.’ hondq.

"liay permittees holding permits teo
sell all kinde of intoxlcating liquors
by the drink sell 3.2% beer on Sundays
under their by the drink permit?

"Also may persons holding 5% beer per-
mits sell 3.2% beer on Sundays under
said 5% beer permits?

"In your opinion 1s this ordinance, as
passed by the Board of Aldermen, valid,
and does sald ordinance prevent this
department from enfore the provisions
of the liguor control act, covering the
time and hours of sale of intoxicating
liguors, as provided in sections 15 gnd
15~4 of the act, and also the privileges
as provided in section 22 of the aet? "




The ordinance about which you inquire, recently passed
by the BSoard of Aldermen of the City of St.Louis, 1s fection 9
of Ordinance Number 40630 which repealed Section 9 formerly enacted,
Said section is long and would serve no useful purpose to set 1t
out in full, ©Briefly, it provides for a licensze for the =ale of
3.2% beer end Intoxicating liquor at retail by the drink for con=
sumption In the place where sold, which Includes the sale of in=-
toxicating liquor in the original package and such non-intoxicating
beer in the originél package. Sn1d ordinance also providss for
a license to sell malt liquor not in excess of flive per cent by
weight, at retail, by the drink, which license also permits the
holder thereof to sell non-intoxicating beer. It also provides
for a 1llcense to =¢ll intoxicating liquor in the original package
contalning not in excess of flve per cent of alcohol by welght,
which also permits the holder to sell non-intoxiceting beer in
the ori-inal package direct to the consumers. Said ordinance
provides further that no person licensed to sell intoxicating
liquor shall sell, give away or otherwise dispose of or suffer
thn same to be done in, upon or about his premises, any intoxicat-
ing liquor on the first day of the week commonly called Sunday,
or upon the day of any general, municipal, special or primary
election In the City of St.Louls; provided, that the sale of such
intoxicating liquor may be resumed on a such election day after
the expiration of thirty (30) minutes follbwing the hour or time
fixed by law for the closing of the polls of any such eleection.
The part of the section about which you are especially concerned
provides that all licensees authorized under the provisions of
Seetion 9 to sell non-intocicating beer of not more than 3.2%
aleohol by weight, are permitted to sell such non-intoxicating
beer between the hours of 12:01 A. M. Sunday to 1330 A, M., Sun-
day, and between the hours of 1:00 P, k., Sunday to 1:30 A. i
iionday. As llcensees to sell all kind of intoxicating liquor at
retall for consumption on the premises, and licensces to sell
five per cent beer by the drink, and also llicensees to sell
intoxicatl ligquor iIn the original package containing not in
excess of five per cent of alcohol by welght, are permitted to
sell 3.2% beer,this ordinance, if valid, would permit such
licensees to sell non=-intoxicating beer between the hours of
12:01 A. M. Sunday to 1:30 4. K, gunday and between the hours
of 1:00 ¥, M, Sunday to 1:30 A, i, londay.

Seetion 22 of the Liquor Control Act provides that a
license issued for the sale of malt liquor not in excess of five
per cent by welght, by the drink, for consumption on the premises
where sold, shall also permit the holder thereof to sell non-
intoxicating beer. A licensee authorized to sell malt liguor
containing not in excess of five per cent of alecohol by weight,
in the original package, is also authorized to sell non-intoxicating
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beer 1n the original package. This section, however, con=-
tains the proviso which reads as follows:

"Provided, however, that no licensee
holding a license to sell malt liquor
containin- &lcohol in excess of three
and Etwo-tenths par cen N
welght or any other kind or character of
ntoxicet!ng liquor, shall s=11, cive
away or otherwise dispose of, or suffer
the same to be done in, upon or about
his premises any non-Iintoxicating beer
in any quantity, either in the original
package or by the drink,.on the first
day of the week commonly called Sunday,
or upon the day of any genersl, special
or primary election In this state, or
upon any county, township, city, town
or municlpal electlion day. Provided,
the rale of such intoxicat! liquors
may be resumed on any such :%outlon
day after the expiration of thirty
minutes next following the hour or time
fixed by law for the e¢losing of the
polls at any such electlon. Any person
vioclating the provisions of this section
shall be deemed gullty of e misdemeanor.”

It 1= plaln from the above that the ecity ordinance in

questien is inconcistent and in conflict with section 22 of the
State Liquor Control lct. The only authority of a city to

regulate and control the sale of intoxicating llguor within 1ts
1imits 1g found in Seetlon 25 of the Liquor Contrel Aect, which

reads,

in part, as follows:

"The Board of Aldermen, City Council

or other proper authorities of ine
corporated cities, may charge for
licenses l1ssued to manufacturers,
distillers, brewers, wholesalers and
retallers of all intoxiecating liguor,
located within their l1limits, fix the
amount to be charged for such license,
subjeet to the limitatlions of this act,
and provide for the collection therecf,
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make and enforece ordinances for the
regulation and control of the sale ‘
of all intoxicating liquors within

thelir limits, provide for penalties

for the violation of such ordinances,

where not 1nconaiatgg§ with the pro-
visions of this act.

The above sectlion specifiecally prohibits a city from
passing an ordinance inconslistent with the provisions of the
Liquor Control 4ct. ‘

Seetion 7289, Revised Statutes dissouri 19229, reads
as follows:

"Any municipal corporation im this
state, whether under general or
special charter, and having authority ‘
to pass ordinances regulating subjects,

matters and thinss upon which there [
is a general law of the state, undess

otherwlse prescribed or authorized by
some special provision of 1ts charter,
shall confine and restrict its juris-
diction and the passage of its ordinances
to and in conformity with the state law
upon the same subject.”

It is a well recognized principle of law that when
the Legislature provides a uniform system for the regulation,
control and licensing of the liguor traffic that it has the ef-
feet to repeal all inconsistent provisions of municipal charters
and the ordinances adopted under them. In other words, the
only authority that a city now has to regulate and control the

sale of iIntoxiceting liquor 1s found In Section 25 of the Liquor
Control Act. \

In the case of State ex rel. v. icCammon 111 do. App.
l. c. 630, 631, the Court =aid:

"We are of the opinion that the charter
powers relied upon do not confer authority
upon the city to overturn the general law
on the subject of dramshops. eed, the
charter itself, as above quoted, shows
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that the city has no power to pass
ordinances on any subject which are
repugnant to the laws of the State.
S0 therefore when the State law says
that a licenss shall be granted on
the petition of two-thirds of the
inhabitants of a block, the board of
aldermen have not the authority to
say that there shall be a petition
of two=thirds of the entire ecity.
Though the clty 1s authorized to
regulate a dramshop, 1t cannot regulate
it in those particulars which would
be inconsistent with the regulations
made by the State. For Instance,it
1s a part of the State re;ulation that
dramshop keepers shall not sell te
minors, nor to habitual drunkards,
Nor shall they keep opén on -—unday,
or keep music halls or gambling de-
vices; nor shall they a%lov sparring
contests or cockflshtiny. Certainly,
a city of the fourth class, under
the charter power to regulate dram=
shops above mentioned, could not, by
ordinance, permlt such things."

In the case of St.,Louls v, Tislkemeyer 226 lio. l. c.
140, it was sald:

"It 1s insisted by appellant that the
eity ordinance iIn question is vold be-
cause Inconsistent with the State
statute on the same subject.

"The city of St.louls has express au=-
thorfty under its charter 'to license,
tex and rejulate . . . saloons, beer
houses, tippling houses, dramshops and
gift enterprises.' (Art.3,sec.26,clause
S.

"The ttate,however, has the sovereign
power to regulate those matters and its
authority being paramount, 1t follows
that a eity ordinance is not valid 1if
1t is In conflict with the law of the
“tate on the same subject."
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CONCLUSICN

In view of all the above, it is the oplinion of this
Department that & person licensed to sell intoxicating liguor
of any kind, whether five per cent beer or intoxiceting liguor
of all kinds, is prohiblted from selling 3.2% beer on Sundays
under the rovisione of Section 22 of the Ligquor Control Act.
If such 2 licensee should sell 3.2% beer on Sunday he would be

11ty of a misdemeanor and subjeet to prosecution and his
ficense would be subjeet to be revoked, under the provisions
of Section 13 of the Liguor Control Aect.

It 1s the further opinion of this Department that that
part of the ordinance in guestiom giving persons licenmsed to
sell intoxlcating ligquor the right to sell non«intoxicating beer

between the hours of 12:01 A, M. Sunday to 1:30 A, ¥, Sunday,and be-

tween the hours of 1:00 P, M., Sunday to 1:30 A, i, Monday, 1s in=
consistent and in confliet with the State law on the same subject,
and, 1s therefore void. In any event the State law being para-
mount, such ordinance would not prevent your Department from en-
foreing the provisions of the Liquor Control Act.

Very truly yours,

J. B TAYLOR
Assistant Attorney General

APPROVED3

JOHN =, EOFHE. Jr.
(Aeting) Attorney General

JET:LC




