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I NTUXICA'riNG LIQUOR: City Or dinance permittin g l icensees of in
toxi cating liquor to seil 3 . 2% beer on 
Sunday is in c onflict wit h State law,and void. 

Apr il 9, 1936 

Honorable E. J . rleeker 
Supervisor of Liquor Control 
Liquor Control Department 
Jefferson City .~1seour1 

Dear Sir: 

r - - ---
F I I E I.; 

1Ihis will acknowledge rece ipt of your letter of 
recent date requesting an opinion f roa this otf ice.-whleh 
reads as follows: 

8 The Supervisor requests an immediate 
opinion upon t he f ollowing subject : 

"The Board of Aldermen of t he Ci ty of 
St.Louis has r ecently passed an or
dinance over t he Wayor'a vetoe . per
mitting 3 . 2~ beer to be sold between 
the hours of 12 :01 A . ~ ., Sunday to 
1:30 A. •• LOnday, and between the 
hours of 1:00 P. M. Sunday t o 1 :30 
A • 1a.. . , - onday • 

"way permittoes hol ding per mits to 
sell all kinds of intoxicating liquors 
by the drink sell 3 .2~ beer on Sundays 
under t heir b7 the dri nk permit? 

"Also may persona holding 5% }>eer per
mits sell 3 . 2% beer on Sundays UDder 
said 5% beer permits! 

"In your opinion is this ordinance, aa 
passed by the Board of Al dermen , valid , 
and does said ordinance prevent this 
department from entorc1ng the provisions 
of the liquor control act, covering the 
time and hours of sale of intoxicating 
liquors. as provided in sections 15 ~ 
15-A of t he act , and also the privileges 
as provided in section 22 of the act? • 

' 
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The ordinance about which you inquire, recently passed 
by the Board of Aldermen of the City of St . Louis, is Section 9 
of Ordinance Number 40630 which repealed Section 9 formerly enacted . 
Said section ls long and would serve no usetul purpose to set lt 
out in full . Briefly, it provides for a l i cense tor the sale ot 
3. 2~ beer and intoxicating liquor at retail by the drink for con
sumption ln the place where sold, which includes the sal e of 1n
tox1cat1ng liquor in the original package and such non-1ntox1cat1ng 
beer in t he original package. Sold ordinance also provides for 
a l i cense to sell malt l iquor not in excess of five per cent by 
weight, a t retail, by the drink , which license also permits the 
holder thereof to sell non-intoxicating beer . I t also provides 
for a l i cense to sell intoxicating liquor in the ori~lnal package 
conta i ning not 1n excess of f1ve per cent of alcohol b~ weight, 
which also permits the ·holder to sell non- intoxic&ting beer in 
the ori~inal package direct to the consuaers. Said ordinance 
provides further that no person licensed to sell intoxicating 
liquor shall sell, give away or otherwise dispose of or suffer 
th~ same to be done in , upon or about his pre~ses, any intoxicat
ing liquor on the first day of the week commonly called Sunday, 
or upon the da7 of any general, municipal , special or primary 
election in the Cit~ of St. Louis; provided , that the sale of such 
intoxicating l iquor may be resumed on •nJ such election day atter 
the expirati on of thirty (30) minutes toll .. 1ng the hour or ti.e 
fixed b~ law f or the closing of the polls of any such electi on. 
The part of the section about which you are especially c oncerned 
provides that all licensees authorized under the provisions of 
Secti on 9 to sel l non- intocicating beer ot not more than 3.2% 
alcohQl by wei rht, are permitted to sell such non-intoxi cating 
beer between the hours of 12:01 A. 1 . Sunday to 1:~0 A. m. Sun
day , and be tween the hours of 1:00 P. • Sunday to 1:30 A. M. 
Monday. As l icensees to sell all kin~ of intoxicating 11quor at 
retail for consumption on the premises, and licensees to sell 
five per cent beer by the drink, and also licensees to sell 
intoxicating l i quor 1n the original package containing not in 
exeeas of five per cent of alcohol by wei ght, are permitted to 
sell 3 .2% beer ,th1s ordinance, if Talid, would per mit sueh 
licensees to sell non- intoxicating beer between the hours of 
12:01 A. • Sunday to 1:30 a . • · Sunday and between the hours 
of 1:00 P . K. Sunday to 1:30 A. • Monday. 

Section 22 of the Liquor Control Act provides that a 
l i cense issued for tba sale of malt 11quor not 1n excess of five 
per cent by weight, by the drLnk, for con8umption on the premises 
where sol d , shall also permit the holder thereof to sell non-
1ntox1eattng beer. A licensee authorized to sell malt liquor 
containi ng not tn excess of five per cent or alcohol by weight, 
in t he original package, 1s also authorized to sell non-intoxicating 
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beer i n the original package . Tlds s ection , however, con
ta i ns t he proviso which r eads as follows : 

" Provided, however, that no l i ce nsee 
hol ding a lice nse ~ !!!! !!11 liquor 
containin~ a l cohol in excess of three 
and t wo- tent11s phr cen t {3.2}!1Tb:r 
weight or any o 'l· erkltid or c racter of 
intax!catJng ltquor,-shilr-ePll , glve 
away or other wise ~!~pose of , or suffer 
t he eame to be done in , upon or about 
hi s pr emise s a ny non- intoxicating beer 
in any quantity, either in the original 
package or by t he drl nk , .on the first 
day of the week commonlJ called Sunday , 
or uDon t he da y or a ny r eneral, s pecial 
or pr 1~ry election in thi s state , or 
upon any count y, t ownshi p , city, town 
or muni cipal el ection day . Provided, 
t he ~ale of s uch in t oxicat i ng liquors 
may be r asumed on any such election 
day after t he expiration of t h irtJ 
minutes next f ollowing the hour or time 
fixed by law for the closing of the 
polls at any such el ect i on. llny person 
violatl ng the provi s i ons of t ' ds sect i on 
shall be deemed guilty of a misdemeanor . •• 

I t t e plain from the above that the city ordinance in 
quest ton i s 1ncon~istent and in conflict wi th section 22 of the 
~ tate Liquor Control ! et . The only authority of a ci ty to 
regulate and control the sale of intoxicating llquor with in ita 
l imits ie f ound in Secti on 25 of the Liquor Central Act, which 
reads, 1n part , a s f ollows: 

"The Bo&rd of Aldermen, City Council 
or other pr oper aut horities of in
corporated c i t i es , may charge for 
licenses issued to manufacturers , 
dist i ller s . bre~ers , wholesalers and 
retaile rs of all i n t oxicating liquor, 
located within their limits , fix the 
amount to be char~ed for such license , 
subject to the limitations of this act, 
and provide for the collecti on thereof. 
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make and enforce ordinances for the 
regulat ion and control of the sale 
of all intoxicating liquors within 
their 11m1ts, provide tor penalties 
for the violation ot such ordinances, 
where not inconsistept !!!h ~ pro
visions or t h is act.• 
~..;.;;..;;;;...-.,;;;;;;.-. ---

The above seetlon specifically prOhibits a city from 
passing an ordinance inconsistent with the provisions of the 
Liquor Control Aot. 

Section 7289 , Revised Statute s issouri 1929, reads 
as follows: 

f'Any 1unicipal corporation in t his 
state , whether under general or 
s pecial charter , and having authority 
to pass ordinances regulating subjects, 
~at ters and t hin ps upon wh1oh there 
is a general law of the state, unless 
ot herwise prescribed or authorized bJ 
some special provision of its charter , 
shall confine and restrlet its juris
diction and the passage o~ its ordinances 
to and in eon£orm1ty with ths state law 
upon t he same subject." 

It is a well r ecognized principle of law that when 
the Legislature provides a uniform system for the regulation. 
control and licensi ng of the liquor traffic that it has the ef
fect to repeal all inconsistent provi sions of municipal charters 
and the ordinances adopted under them. In other words. the 
only authority that a city now has to re~late and c ontrol the 
sale of intoxicating liquor is found i n ~ect1on 25 ot the Liquor 
Control Act. 

In the ease of State ex rel . v . ~eCanmon 111 ~o . App . 
1. c . 6~0, 631, the Cour t s aid: 

" e are of the opinion that the charter 
powers r elied upon do not confer authority 
upon the city to overturn the general law 
on the subJect of dramshops . Indeed , the 
charter itself, as above quoted, shows 
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that the city has no power to pa sa 
ordinances on any sub j ect which are 
repugnant to t he laws of the State • 
.So therefore when t he Stato law says 
that a l icense shall b~ granted on 
the po tit~ on of t wo- t h irds of the 
inhabitants of a block , the board of 
aldermen have not the a ut hority to 
s ay that t hore snall be a petition 
of t wo-th i rds of the entire ci t y . 
Though t he city is authorized t o 
r egulate n d ramsnop , i t cannot r egulate 
l t in t h ose particulars which would 
be incon s istent with the regulations 
made by tho State . For lnstance , it 
is a part of tho State re~~latlon that 
drnmal~p keepers s hall not sell t o 
minor s , nor to habitual drunkards . 
Nor shall they keep open on uunday , 
or keep mus ic halls or gambling de
vi ce s ; nor shall they s llow s parring 
c ontests or cockfi~htinP . Certa:t nly , 
a city of tne .fourth cl ass , under 
t he charter pow~r to r egulate dr~ 
shops above mentioned , could not , by 
ordin~~ce , permit such thin s . " 

In the 0ase of St . Loui s v . Ti elkemeyer 226 ~o . 1 . c . 
140 , it was sa i d : 

" It i s ins i s t ed by a;_>p~1lant that the 
city orc1nnnc~ in quest i on ls void be
cause inc onaistent wl t h the St a te 
statu t e on the same sub ject . 

11 'lhe city of 5t . Lol...la has express au
t hortty under i t s charter ' t o 11cense , 
tax and r e u1a te • • • saloon~ , beer 
houses, t i ppl i ng houses, dramehops and 
gift enterprises . • (a rt . 3 , s ec . 26 ,clause 
5. ) 

"The ~tate ,however , has the sovereign 
powe r to r e late those matters and its 
authority being paramount, it followa 
t hat a e1ty ordlnanee is not valid it 
1t is in conf lict with the law of the 
~ tate on t he same subject . " 
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CONCLtSION 

In view of all the above, it is t he opinion of t his 
Department that a person l icensed to sel~ intoxicating liquor 
of any kind , Whether f ive per cent beer or intoxicating liquor 
of all kinds, is prohibited from selling 3.2~ beer on Sundays 
under the ~ ovie ions of Section 22 of t he Liquor Control Act. 
If such a licensee should s ell 3 . 2~ beer on Sunday he would be 
guilty of a misdemeanor and subject to p rosecution and his 
license would be subject to be revoked. under the provisions 
of Section 13 of the Liquor Control Act. 

It is the further opinion of t his Department that that 
part of the ordinance in question giving persons lieeraed t 
sell intoxicating liquor the right to sell non~lntox1cat1ng beer 
between the hours ot 12:01 A. M. Sunday to 1:30 A. M. Sunday,and be
~een t he hours ot 1:00 P. M. Sunday to la30 A. ». Honda,·. is in
consistent and 1n conflict with tne State law on the same subject. 
and, is t herefore Told. In any eTent the State law being para
mount, such ordinance would not pre•ent your Department from en
forcing the provisions ot the Liquor Control Act . 

JOHN .,. ftoF_ ifAi , Jr. 
(Acting) At t orney General 

J3T:LC 

Very truly yours, 

J. E . TAYLOR 
Assistant Attorney General 


