£
CIEREKS - Cannot retaln fees allowed In excess o
oraevE the smount as contained in Sectlon 11786,

Laws Mo. 1933
o s

Janusry 31, 1936

Honorasble Lee Barhem
Circult Clerk
Stodderd County
Bloomfleld, Missourl

Dear Sir:

This department is in receint of your let-
ter of January 20, 1936 relsting to certaln fees
of your office. Your letter 1is as follows:

"2t your easrliest convenience I would

like to hsve your opinion and the law,

on the accounting of the fees earned

by snd due the Circuit Clerk, in Drainage
District and Levee tax sults, filed since
Cectober, 1935.

"Does the Cilrcult Clerk hsve to zccount
for fees earned in such s lts filed in
the Cirecuit Court?"

In 1933, the Leglslature, Laws Mo. 1933, p. 369,
repealed and re-enacted Section 11786. The pertinant
part of the new section relating to the salary of cir-
cult clerks in counties of your population 1s herewith
quoted:

" # in counties having a population of
25,000 and less than 30,000 persons, the
sum of $2300,00; in countiles having e
population of 30,000 and less tham 70,000
persons, the sum of ,2500,00; in counties
having a population of 70,000 and less
than 80,000 persons, the sum of $3000.00;
nrovided, that in any county wherein the
clerk of the Circult Court 1s ex-officio
recorder of deeds, sald offices shall be




Honorable Lee Barham -2- January 31, 1936

considered as one for the purpose of this
section; vrovided further, that clerks of
the Circult Court shall be allowed to retaln,
in sddition to the fees allowed under this
section, sll fees earned by them in cases of
change of venue from other countles; provliced,
further, that, unt!l the expiration of their
cresent terms of office, the persons holding
the of 'ices of Circuit Clerks shall be paid
in the same menner and tc the same extent as
now provided by law."

The Legislature also repealed and re-enacted Sec-
tion 11814, R. S. MHo. 1929 relsting to the collection
of fees and reports of the circult clerk, sald section
being as follows:

"It shall be the duty of the elerk of the
ci-cult court tc charge and colleet for

the county, in all cases, every fee asccruing
to his office and to which he may be en-
titled under the provisions of sections
11785, 11787 and 11788 or of any other
statute, except such fees a2s are chargeable
to the county, end 1f such {ees be not paid
when due by the party llable for s=ame, 1t
shell be the duty of the clerk to forth-
with issue s fee bill for same and place
such fee bill in the hands of the sheriff
of the proper county, who shall forthwith
levy same on the property of the persons
liable therefor, or their suretlies, as
euthorized and provided by section 11776.
Suech clerk shall, at the end of each month,
file with the county clerk a report of all
fees charged and accruing to his of’ice
curing such month, stating the title of

the case or on what sccount such fees were
charged, together with the nsmes of the
persons paying or who are liable for same,
with the namez of all sureties, where
security for costs hasbeen required, and
whlch report shall also show which of such
fees have been pald sand the total smount
thereof, and what fee bills, if sny, have
been 1ssued and for what fees and when placed
in the hands of the sheriff for collection,
and further stating thst, after cue dilligence,
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he has been unable to collect the fees re-
ported unpaid, end which said report shall

be verified by the affidavit of such clerk.
It shall be the duty of the eircuit clerk,
upon the filing of said report, to forthwith
oay over to the county treasurer all moneys
collected by him during the month and re-
quired to be shown in such monthly report as
herelnabove provided,taking duplicate receipts
therefor, one of which shall be filed with
the county clerk, amd every /circult clerk shall
be lieble on his offleial bond for all fees
collected and not accounted for by him and
pald into the county treasury as herein pro-
vided. It shsll be the duty of the county
court to examine s2id monthly report of the
circult clerk and to require the prosecuting
attormey to enforce payment of all fees
therein shown to be unrald, 1n any manner
now or hereafter provided by law, snd, to
thet end, such prosecuting attor shall
have authority at any time to ect the
issuance of any execution or fee bill for
costs 1n any case In which any costs accrulng
to the county are unpaid.”

We assume that you have in mind Sectlion 10878, R. Se
Mo. 1929, whiech 1s as follows:

"That it 1s understood that the ordinary fee
statute does not apply to services rendered
by any county or township officer or witness
in the orgsnization, incorporation or sdmin-
istration of any dralnage or levee districts
here-ofore organized, in process of organi=
zation at the time of pessage of this article,
or that hereafter may be organized under any
genersnl or special law of Missouri permitting
the organiza“icn of drainage or levee dis-
tricts, but that such officer or witness, ex-
cept as 1s ctherwlise provided for in the sub-
sequent sections of this article, shall re-
celve only a reasonable compensation to be
fixed by the courts for services actually
renc-red, that petlitioners for formation or
incorporation of drainage and levee districts
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and the of icers of such districts after the
same have besn orgasnized may rrepare, write

or pvrint all coples of retitions, wrilits, or-
ders asnd decrees of courts and other paners
pertaining to such districts and furnish the
same to the county and circult clerks or

other officers for thelr use, and in such
event such officer shall be entitled to only

a reasonable compensation for services actually
rendered the distriects in issulng such writs
end coples of decrees, orders or other napers.”

The section pertaining to the fees of circuit
clerks with reference to drains and levees 1s Section
10879, Re. S. Mo. 1929, which is as follows:

"The eounty and circuit clerks, except as
limitec in section 10878 and otherwise speci-
flied in statutes governing the organization

and edministration of dralnage and ¥vee dis-
tricts, shall receive (in addition to the

fees and deputy hire allowed under the provisions
of section 11811, R. S, 1929), for flling each
raper releting to a dralnage or levee dlstrict,
five cents; for issulng each subpoena, sum=-
mons or notice, enéd for apmroving and flling
each bond, twenty-five cents; for recording

or copying easch one hundred worcs and numbers,
elght cents, any number conslisting of more

than three figures to be consiiered as two
numbers. The fees of the sheriffs and wit-
nesses shall be the same =28 allowed in sec-
tion 10878 of this article."

We further assume that the guestion erises as to what
interpretation is to be placed upon the phrase, "in ad-
édition to the fees and deruty hire allowed under the pro-
visions of section 11811, R. S. 1929". In other words,
when the Legislature re-enacted Sections 11786 and 11814,
~ are the fees as provlided in Ssetion 10879, to be inecluded
in the aggregate amount to be retained by the circuilt clerk
as & salery, or are sald fees to be in addition to the
aggregate amount?
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Section 10879, Re Se. Mo. 1929 has been on our
statute b-oksfor & number of yeerz, Hence, when the
Leglslature re-enactec Sections 11786 =nd 11814, we
have the guestion of the later statute taking precedence
over the old statute,

In the case of State ve Ebbs, 89 Mo. .ppe le.cs. 98,
the court, in construlng the statute, sald:

"The - general purpose and object of & statute
is never to be overlooked in its construction
and application, and it should always have a
reasonable construction.”

In the case of State ex rel. Monler v. Crawford,
303 Mo. 652, lece 661, th® court said:

"The genersl language referred toc cannot be
construed to destroy specific contrary pro-
visions in the later act, nor will the fact
that the two acts are psassed at the same
session prevent the later from repealing and
modifying the former if they are in irreconcilable
confliet., When two acts 1In pari materla are
passed at the same session they ere to be
construed so that both c¢an stand if reasonable
construction will vermit. Nevertheless, If
there 1s irreconcilable repugnancy, the later
act nprevails."

We call your attention to the fact that in Seetion

11786, R. S. Mo, 1929, quoted supra, the following rroviso

is made:

" % thet clerks of the Circuit Court shall
be allowed to retain, in addlitlion to the
fees allowed under this section, e2ll fees
earned by them In cases of change of venue
from othe counties; « "

In the case of Brown v. Patterson, 224 Mo. 639,
the court ssid, l.c. 658:

"The office of a "proviso! is to limit or -
restrict the general language preceding it,
and not to enlarge the enacting clause."
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Also, in the case of State v. Breckenridge,

"As & rule, exceptions in statutes are
strictly construed.”

CONCLUS IONS.

We are of the opinion that the Leglslsture, by
enascting Section 1186, setting forth nlainly and con-
cisely the aggregate amount of fees the circuit clerks
of the State could retain as thelr compensstion, in-
cludes fees from every source and of every nasture, and
that the only fees or compensstion that a clerk can re-
celve 1n addition to the amount specifled in s=icd =ection
are change of venue cases,

Therefore, we construe the elsuse, "in addition
to the fees anc deputy hire allowed under the provisions
of seetion 11811, K. 3. 1829" to rermit the eircuit
clerk to meke the charges as conts ined in the sectlons,
but he must account for such fees snd include the same
in the amount that he may retaln as compensation.

Yours very truly,

OLLI '“R W. NOLLN
Assistent Attorney Genersl

AFPROVED:

ROY MeKITTRICK
ttorney General

OWN st FPE




