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INHERITANCE TAX: In c omputing the i nheritance tax a deduction 
for debts of the deceased may be allowed only I 
to the extent of the amount actually paid the 
creditor, and not as to the f ace amount of the 
debt existing at t he da te of the death of the 
deceased . 

~>.ay 26 , 1936 

Hon. Gl endy H. Ar nold 
Judge of ? robate Court 
City of St . Louis 
St. Louis , Mlesour1 

Dear Sir: 

In r e: - state of Fr ank P . Hays , deeeased . 

This Department is in receipt of your request for an 
opinion as to whether or not, in computing the inheritance 
tax due the State of issouri, a deduction of the face amount 
of the indebtedness of the testator existing at the death of 
the t estator may be deducted, or the amount whi ch through the 
voluntary action of the creditor i s u l ttmately required to be 
paid . 

A determination of this question necessarily involves 
the question of whet her the issouri inheritance tax is a tax 
upon the rirllt to transmit property, or 1r1ether it is upon t :he 
right to succeed to property . Fortunately, this matter has 
been set t l ed recently by the Supreme Court ot t his State in 
the case of In re Rosing 's Estate 85 S. tl . (2d ) 495, 1. e . 500 , 
wherein Judge Tipton said& 

"Takinr the act a s a whol e , there is 
no doubt but what our inheritance tax 
is a tax upon t he rir~t of heir or 
legatee to receive the property. " 

ln the ease herein under discussion it is sought to 
make deductions of substantially $19,000. 00 , when, 1n f act, 
by action of the credi tors this ~19 ,000 . 00 will not have to 
be paid f rom the assets of the estate . In o ther words , the 
beneficiaries of r . Hays will be benefited to the extent ot 
t his ~19,000 . 00, and yet it is contended that t here s hould be 
no tax placed upon t he se beneficiaries as to this sum. lith 
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this contention we cannot agree, and for the following reasonsz 

In t he case of State ex rel. Smith v. Probate Court 139 
Minn. 210, 166 N. ~ . 125, the Court said: 

"According to the statute the tax is 
to be comput ed only upon the clear 
value of t he property, ***which 
actually passes to t he beneficiaries , 
and is not to be computed upon the 
amounts expended in a~istering 
the estate or in paying proper charges 
a gainst i t." 

And in the case of In re Roebling 's l~state 89 N,. J . Eq. 
163, 104 Atl . 295, the Court, in construing the New Jersey 
statute wr~ch is similar in nature to our statute. said, in 
part, as follows: 

"The (New Jersey ) tax, it will be ob­
served, is not imposed upon the ~ 
mediate transfer of property occasioned 
by death, but upon the transrer to any 
person * -if- ~ when the transrer is the 
subject of a legacy or devise, of 
distribution or descent. In other words, 
it is not on the transitory succes~1on 
of the executor or administrator, but 
upon the separate successions of the 
transferee* *~ (104 A.,l . c . 297). 

· (bfatter in parenthesis added .) " 

In the case or Tax Commis8ion ex rel. Pr ice v. Lamprecht 
107 Ohio State 535, 140 N. E. 333, the Court bad before i t t he 
precise question decided in the Rosing case, namely, whether or 
not the federal estate tax was a proper deduction 1n computing 
the Missouri inheritance tax. The Court held the federal estate 
tax to be a proper deduction, and sa!dz 

"It is difficult to see how the Legisla­
ture could have intended that the tas. 

' 
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should be computed upon property wb1eh 
does not , in fact , pass and which is 
not, in fact , received by the beneficiary 
(140 N. E. , 1. c . 336). 
11The value of the right t o receive must 
be exactly equal to the value of the 
property which passes, and it is shocking 
to every sense of just ice to compute the 
rate upon a ri t which is leas valuable 
than the property which passes to the 
heir pursuant to that right. 

* * * * * 
nyf , t herefore , we assume t hat the Legisla­
ture intended to be just and to tax only the 
actual amount received by each beneficiary, 
respectively, and assume that the Legislature 
did not intend to discr1~ate between one 
k ind of expense of administration and another 
and to discr~nate between one k ind of tax 
and another ...... .... * then the c onclusion must 
be reached that the Legislature also in ~ended 
that every kind of debt, charge , expense and 
claim of a valid nature a ga i nst a decedent's 
estate should be deducted , and the succession 
tax c omputed only upon the balance " (140 N. E., 
1 . c. 337 ). 

While the holding of the Court in that ease and 1n the 
Rosing case resulted in a benefit t o the beneficiaries, by reason 
of their not be ing caa~elled to pay a tax upon property which 
t hey did not receive, (a r esult that will not obtain in t he in­
stant ease _if we are correct in our conclusion) nevertheless, 
t he reasoning of the Court is appl1cabl~ to t he ease herein under 
eonsiderationz The tax is Baeasured by the value of t he property 
ultimately pass ing to the beneficiaries, though f or t he purpose 
of appraising the estate the date of death is controlling . 

The Supreme Court of South Carolina, in 1927 , ( Beidler 
v . South Carolina Tax Commission 1 60 s . E. 264) had a proposition 
similar in nature t o the one here under consideration to dete~ine , 
that 1e , c onceding t h e t'edoru eBtate to be a proper deduction in 
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a~s essing the state inheritance tax what was the pro~r measure 
of t he deduction. The Court held that the amount of the federal 
estate tax actually paid was the proper measure of deduetion,and 
said: 

nThe exceptions raising this qu•ation 
are sustained, except that, in making 
the ealeulatlon, the South Carolina 
tax co~~laalon must make the adjust-
ment of the federal tax that must be 
credited here in South Carolina, upon 
the basis of what the federal government 
actually charged and collectedJ and not 
necessarily upon the $204 valuation as 
contended for by t he appellant s . As 
the federal tax rnust come off, it is 
just and fair that the basis should be 
what was paid and not upon anr other 
basis . I n making the settlement,there­
fore, if it appears , as stated by 
appellants, 'the Federal Government 
collected the estate t~ upon a lesser 
valuation,• t hen, in making the set t le­
ment . the lesser valuation must be used; 
as t he actual amount the federal ;-overn­
ment received is the teat and not figured 
at so much per stock value on the basis 
of t he tax commiss ion ' s fi urea . The 
reason is this: The entire amount that t ..:1e 
tax commission f i gured , even on the ~20• 
basis under the law can be collected; 
then that fixes the amount . Q'hat total 
amount is fixed by the lawful authorities . 
dut when it comes to making the deduction 
of the federal taxes, then what was 
actually paid mus ~ be the measure of the 
credit and deduction. " 

In conclusion, we refer this Court to the Rosin~ ease , 
wherein Judge Tipton said, anent our statutes: 

nTo our mind it is clear that the last 
s entence of this section applies to 
all four kinds of transfers that are 



Hon. Glendy B. Arnold - s- May 26 , 1936 

mentioned in t his secti on . This sen­
tence says: • such tax shall be 1m­
posed when any person * * * actually 
comes into t he possession and enjoy­
ment of the property ***·' It 
follows , therefore , that our state 
lnheri tance tax is a tax 6n the right 
to receive property and not a tax on 
the right to transfer property after 
death. 

* * * * * * * * ~ * § w * * * ~ ~ * 0 

"As above stated, sec tion 570 , supra , 
provides that: ' Sueh tax shall be im­
posed when any person * ~ * actually 
comes into the possess ion and enjoyment 
of the property. • Certainly this means 
t hat only the net amount that each 
benef'iciary actually receives shall be 
taxed . As the heir or legatee receives 
no part of the sum of money paid as the 
federal estate tax, it follows that it 
should be deducted i n the computation 
of the Missouri Lnheritance tax . " 

CONCLUSION 

I n view of the f oregoing, i t is the opinion of this 
department that , f or t he purpose of assessing t he inheritance 
tax due the State of ~issouri , deduct i ons for the debts of 
the deceased may be allowed only t o the extent that they are 
actually paid to the creditors , and that if a creditor 
voluntarily released the estate from the payment of an in­
debtedness that the beneficiaries are to that extent further 
enriched and a tax "l1Ust be assessed on this amount as if 
there had been no debt ~xisting at the death of the decedent. 
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In other words, to take the hypothetical case furnished 
by counsel for the estate of .•ran..lc ") . Hays, deceased , if 
A·die with assets of ~so,ooo .oo and owtn~ at the same time 
a ~50 ,000 . 00 debt, the net value of his estate for in• 
heritanee tax purposes is nothing . However , if , after the 
death ot A.,the creditor voluntarily accepts $1 , 000 . 00 in 
payment of the 50 , 000 . 00 claim, for the purpose of c~ 
put1ng the inheritance tax due the ~tate of Aissour1 there 
must be a tax assessed upon t he ri ~ht of the beneficiary 
of Mr . ~ . to receive the ~49,000 . 00 . 

APPROVEDz 

ROY iAeKITTRICK 
At t orney General 

JWH:LC 

Respectfully submitted, 

JOHN -:1 . HOFF'l!AN , Jr . 
Assistant Attorney General 


