
COilliTY COURT: Ha£s power to contract with private audi J'ing .tirm 
to audit the accounts of county offic6ra. 

May 2'1, 1936. 
F f L F. D 

honorable c. ;~thur anderson, 
Prosecuting Attorney, 
..,t. Louis County, 
Clayton, llo. 

Dear dir: 

This department is in receipt or your letter of 
~Y 8 wheroin you make the following inquirr: 

"I would like to haYe an opinion 
as to whether or not the County 
Court has the legal right to 
appoint and hire an auditor or 
auditors to audit t he booka ot 
county offices . Also , if the 
county court has a legal rieht to 
pay t he auditors t or same , the 
contract with said auditors 
havill8 been made in .rune, lg35. " 

We are also in receipt of opinion rendered on April 
12, 1935 by the Honorable .Tohn • t.ooney, County Counselor, which 
has been of much assistance in det ermining the question ~hich 
you present. It appears that in 1923, ~. c. c. 1o1ft, ~sistant 
Prosecuting 4ttorney, rendered an opinion on this question holding 
a contrary ~iew from that or Mr . Mooney. 

In defining the powers of the county court in r el a tion 
to auditing and s ettling claims, Jection 12162, R .~ . ~o. 1929 
containa a t the close thereof t ho following proYiso: "Provided, 
that if a county court fi nds it necessary t o do so, it aay employ 
an accountant to audit and check up the accounts or the yarioua 
county officers. " This pr oYiso, standing alone , .ould appear to 
giye the county court power to contraot with priYate accountants 
to audit the Yarlous county offices. BOweTer, in 191~, the Legis­
l ature passed an .ts.Ot enti tle4 "baminst1on of books, accounts, 
settlettents and statements of state institutions, county officers, 
and to proYide a uniform system or booklctteplns." By the terms of 
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t his Act the ~tate auditor ~as given almost exclusive right to 
make audits of county officers' accounts . It was necessary to 
present a petition containing the names of 300 taxpaying citizens 
and the county was to pay a per diem charge tor the examination 
ot the accounts of the county ot!'i ·cera . The effect of t his Act 
as it might relate to Section 12162, is discussed in the case of 
~tate ex rel . v. Buck , 182 ~. ~pp .lOl, a·nandamus suit , which is 
not directly in point . In t hat case t he Court did not determine 
t he effect of t his a ct on Section 12162, but in a separate con­
curring opinion of J* dge Farrington, it was contended t hat the 
proviso mentioned in dec. 12162 waa impliedly repeal ed by this 
act, in the following language : (l . c . 110) 

"It being the first time the 
Legi s l a ture has undertaken to say 
who could examine the county r ecords, 
and t his a ct expressly repealing 
all previous a cts or parts of acts 
not in conformity therewith, it 
seems t o me to expressly r epeal that 
part of section 3781, R. J . 1909, 
~hich only incidentally delegated 
the power to t he county courts to 
c~e the accountants. , hat a ct or 
part or an act, other than s ection 
3781, R. w. 1909, could the Legisla­
ture hove had in ~ind i n the r epealing 
section (section 12) of the .~ct ot 
1913? It ill be borne in mind 
that the power to have the books 
audited is not taken away from the 
county c ~ urts but is expressly 
confi~ed in the l~tor la • I t is 
only the incidental power or naming 
the accountants that to ~e seems to 
have been llmi ted . The ~),ct or 1 gl3 
for the first time delegated t be 
power to the t axpayers or a county 
(three hundred or more signing a 
petition) to have t he books audited . 
The county court is mer ely the 
instrumen' of t he people . It is a 
body forMed to carry on the county's 
business and t o protect the rights 
and interests or the people within 
their jurisdiction. It those for 
who~ the work or auditing is 
ultimately to be done and t hose who are 
ult1matelf benefited cnn only call 
upon the yt ate examiners tor such 
service , it ~ould not se~ ~ar out or 
reason thnt t he count,- court acting tor 
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those people should be limited 
to the same examiners . Tho work 
done by the public examiners would 
tend to secure uniformity , economy, 
and good businesa, as well as amply 
protect t he public, and t~ese were 
the i deas the lawmaking bod~ must 
have had in ·mind in passing t he ~ct 
of 1913. I t herefore construe the 
act of 1913 as covering the entire 
field of who must examine county 
records regardless ot who (whe ther 
county court or taxpayers} puts such 
examination in motiou , and that t hat 
part or section 3781. R. ~ . 1909, which 
incidentally gives the county cour ta 
?Ower to employ priv~»e a ccountants 
has been repealed . n 

The ACt or 1913 r emained on our stnt u t a books with minor 
changes until 1933, when t he Legi s l a ture r epculed certain sections 
and enacted in lieu t her eof ~ection 11478 , La~z of Mo . 1~33, page 
417, which provides: 

"I t shall be t he duty of the Jtate 
Audi tor a t l east one~ every t o 
year s , either i n per son or by one or 
mor e compe t ent persons uppoint ed by 
him, to vi s it, ex~ne , i ns pect and 
audi t t he a ccounts of t he varioua 
i nstitutions of t he s tat e , i ncluding 
t he $ta t e hospital s , state university, 
rlolla ~cLool ot ~iAes , ~tate Teachers 
Colleges , ~i ssouri ~tate ~chool, Reform 
.Jchool t or .Eoys , Industrial .t .. ome f or 
Girla, ~ssouri ~tate ~~£toriua, Con­
tederate ~oldiers' Home, l eder al Soldiers• 
Home, and all other institutions sup­
port ed i n ~hole or i n vart by the s tate , 
and such other of~icers ot the state 
a s r eceiTe t heir ap)ointment from any 
elective officer, and al so , at l east 
once during the t erm tor "hich any 
county officer is chosen to examine, 
inspect and audit the accounts ot the 
Yarious county ot ticers ot the state 
suppor~ed in whole or in part by public 
moneys, and without cost to the county, 

' 
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County Clerks, Circuit Clerks, 
Recorders, County Treasurers, 

Uay 2~, 19:56 . 

county Collectors, Sheriffs, 
Public administrators, Probate 
Judges, County ~urveyora, County 
Iiighway .L:.Ing1neers , County l'-s sessors, 
r rosecuting Attorneys, County 
Superintendents of .>CI.oole, in every 
county i n the stat e which does not 
elect and have a Gounty auditor. 
~uch audit sl~ll be made by the 
State Auditor as near the expiration 
of the term of ottice as the audit­
ing force ot the dtate Auditor wi l l 
permit . s uch audit s llal + be made i n 
counties having a county auditor 
whenever qualified voters or the 
county to a number equal to five 
per centum ot t he total nuober or 
votes cast in said county t or the 
office ot Governor a t t he l ast 
election held tor Gover nor preceding 
t he tiling of such petition shall 
petition the J tato auditor tor such 
audit , but such counties shall pay 
tho ectual cost thereof into the 
state treasury . ? rovided, that any 
county having an audit by ~ etition 
shall not be audit ed wore t han once 
i n any one year . " 

The principa l change i n t he neu section is the clause "and 
without cost to the county .~ Bear in3 in mind that Judge arrington's 
concurring opinion was not the opinion ot t he court, and the law 
relating to auditing of county officers' a ccounts is now entirely 
different from t t e 4Ct of 1913, we think the implied r e, eal, as 
mentioned by Judge Farrington, does not exist . The state auditors 
are paid by the Jtate at the present time and it is mandator y on 
the Auditor to audit the accounts ot the ~rious officers as nearl7 
as possible at th& elose of their r eepectiYe terms, whereas, the 
proviso under Jeot!on 12162, i t valid and eftecti•e , giYes the 
eounty court at any time t he power to employ private accountants . 

Bearins further in mind t hat courts do not favor r epeals 
by implication and that no conflict now exists bet een the statute 
and t he power ot the county court and ot the t a te Auditor to audit, 
we are ot the opinion that the county court has the power to 
employ private accountants at a stipulated tee . 

Pursuing the aatter froll another angle, i . e . , the general 
power of the coun~y court with respect to general financial atta1ra , 
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you are referred to the case of 3tate ex rel. ~tchell v . Rose, 
313 Mo . l.c. 373, wherein the Oourt said: 

"The various provisions of the 
Constitution and statutes, Article 
VI, ~action 36, Constitution ot 
Missouri, and ~actions 2574 and 
9560, Revised 3tatutes 1919, demon­
strate that it is not ·only within 
the power, but is the du~7 of the 
county court, to look after public tunds, 
examine, audit, adjust and settle 
all accounts to which the county 
shall be a party, and to pay out of 
the county t~asur7 any sum of money 
round to be due by the county on 
such accounts; in abort, responsi­
bilitY for the safety or public 
tunds, the accuracy and honesty of 
accounts and statements of official• 
is !~posed on the county courts. It 
is for the county court to audit the 
claim of uhe r elator to determine 
the correctness of same and to say 
whether it will demand that the 
correctness of the reports ande to 
it by the ~tate Bcgistrar shall be 
deci ded by t he Judicial department 
of the government bofore ~ayment is 
made . {wtate ex rel . Forgr ave v. 
Hil l, 272 ~o . 206 , l.e . 213, 198 v . W. 
844." 

You • ill note the aboYe decision s t a tes ..,responsibility 
tor t he safety ot public funds, t he accuracy and honesty of accounts 
and statements of officials is imposed on the county courts." 
This burden being on the county court, it is our opinion that 
irrespective ot the provisions contained in deetion 12162, R. S. Uo. 
1929, the county court has implied power to contract with and hire 
private accountant• it it become necessary to conserve the funds or 
the county and determine whether or not the county officers are 
rendering honest and legal accounts to the county. 

Under Sec. 12199, H . ~ . JO. 1g29, counties are given the 
power to create the office of county audito~ it the county contains 
a city ot 50,000 and less than 150,000 inhabitants. e assume that 
St. Louis County has no of ficer designated as county auditor. 

I n 1933 the Legislature passed the County Budget a ct, Section 
19 ot which refers to the execution ot contracts. The orders, 
minutes and contract which your county court made with the private 
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audit!-ug firm appear t o meet all the r equirements of said section. 
Jection 12, page 348 {Laws of ~o . 1933) i s dir ectory in its 
terms i n outlining the contents of the budget document . Jection 
14 {page 548) gi~es the county court power to revise and alter 
the budget. The l i ability section of the a ct (~ection 20, page 
351) by its t erms would i mpose no liability on any of the officers 
entering into the contract and paying for t he s erTices ot private 
auditors . 

~eotion 21 of the County Budget ~ct (p ge 351) conta ins this 
sentence: "WheneTer the t erm ' a ccounting officer' shall appear, 
it s hall be deemed t o mean t he county clerk, audit or , a ccountant, 
or other off icer or employe keeping t he principal f i nancial recorda 
of the count7. " In TJlentioning "auditor", we do not belieTe that 
same refers t o a private a~ditor , but to the county auditor, which 
in your county does not exist . 

Again referr~T~ to uecti on 12199 , rl . b . Ko. 1929, which gives 
counties of the population of ut . Louis County the right to elect 
a county auditor, it does not appear t hat you have elected a 
count7 auditor, but we note t hat on Apri l 12, 1935, ~ . Edward 
Har per was appointed Auditor of ~t . Louis County by the county 
court; t hen t her e were orders following purporting to appoint A. 
Donald Cook as assist ant auditor, and l a ter orders t o the eff ect 
that L. rl . ~cbuessler be appoint ed assi s t ant auditor. It appears 
that Mr . Harper has been designated county audi t or, whereas, his 
appointment is mer ely tor the purpose ot auditing the county 
reco~ds;~e does not have t he ~ull authority of a county auditor 
as enumerated in ~ec . 12218, Lawa of Lo . 1933 1 p. 352 ; t her efore, 
we conclude that there i s no conflict bet ween Section 12218, 
Laws of ~o . 1933, p . 352 and vee . 11.78, Laws of »~ • 1933, p. 417. 

COliCLUJI OB 

It is t he opinion of t hi s department t hat t he county court 
has not exceeded its authori t y in e~1oying a private auditinc 
firm to audit t he books or the county officers at a stipulat ed 
amount. ;3uch Il01fer, if not by direct stat utory authority, is amoug 
the implied powers of the county court r egar dless of the t a ct t hat 
under Sec. 11478, the dt at e Auditor is r equired to audit the account• 
ot county oi ficers. Fhe contract ha•ing been made in 1935, it is 
our opi nion t hat if ~t. ~ouis County has followed t he t erms of the 
County Eudsct dOt , vections 8 to 20 inclusi•e being t he sections 
pertinent to counti es of the size of ~t. Louis County, the making 
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o~ said contract and the paying of same out o~ county ~unds 
would not be in conflict with the County Budget Act. 

0~:~ 

Respect~ully submitted. 

OL:.IV~~R ,. • l\OLL14 , 
fissistant Attorney General. 

cTOHI~ l . l!OF'l' !~ul , Jr. , 
<~cting) J .. ttorney General. 


