
ELECTIONS: c~ndidate for ward regist~ar who withdrew. v~r.~ally the 
day before election, whose name was not taken off the 
ballot but subsequently ~eceived the most votes, is the 
legal nominee and_ i~-~t~s not desire t o accept the 
nomination the Co~' can fill the vacancy as provided 
in Sec . 10268, R. S . 1929. 

When 2 candidates for ccnstable receive same number of 
august 12, 1936 . votes , nominee should b 

determined by lot by 
canvassers . 

Bonorable lr. D. b.llison, 
County Clerk , 

F 
Buchanan County , 
St. Joseph , .U.ssouri . 

Dear .:3ir : 

This depar·tment is in receipt of your letter of 
August 8 r egarding the election of a party for the office of 
registrar who wi t hdrew verbally from the r a ce t he day pr eceding 
t he election a nd i nquiring in r egard to the Constable's r a ce 
in Bloomington Townshi p . Your first question is as follows: 

"Two parties here filed tor registrar 
of the se cond ward . On Monday, the 3rd, 
the day bef ore election, one of the 
parties came into our office and withdrew. 
\.e informed him t hat it l'las too late for 
his name to be t aken off the ballot due 
to t he f a ct that t hey were already printed 
and r eady to be delivered • . 
"We did not have hta sign a ~itten 
withdrawal due to t he t a ct t hat we have 
been unable to find a ny law that necess i­
tates a written withdra al , neither has 
our prosecuting attorney been able to find 
a l aw covering t his . On all other with­
drawals, however , we have written statements 
t o that effect . Due to the fact that it 
was late in the afternoon on the day before 
the election and there wer e so many details 
to be settled, we negl e cted to have him 
s i gn a written withdra~nl t hat ~e had been 
using as a measur e of precaution. The man 
who withdrew did s o verbally and he does 
not deny t he f act t hat he came i nto our 
office and withdre • he is not a ttempting 
to pl ace our office in an embarrassing 
position by saying t hat he did not with­
draw but instead has r epeated t hat if it 
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went so far as to go int o court t he 
would t estify t hat he had t old us t hat 
he "ithdr ow . 

"vn the day of election t he ... 1an t hat 
wi t hdrew r e ceived more vot es t han his 
opponent and now he ola1ms t hat he was 
l egally el e cted . Our off i ce t taking him 
at his word on t he night of electiont 
did not call his name or talley hia 
votes . The other part y cl aims t hat 
aft er r eading 1n t he newspaper on 
election ~orning t our not ice of his 
withdr awal , t hat she ceased campai gning 
because of having no opposi t i on and she 
feel s that she should be t he notu nee . 

"~e would like t o know hi ch one is 
l egal ly nominat ed. I negl ected t o say 
that we notified t he news paper of his 
withdrawal and it gas published in t he 
paper on Tuesday, t he morning of the 
el ection. Wi l l you pl ease give ua a 
decision on t hi s matt er a t your very 
earliest convenience a s you can r ealize 
t he iuportance of sett l i ng this question 
as soon as possible?" 

I n withdrawi ng, t he candidate f or t he offi ce of regi s trar 
s hould have complied with t he t erms of Sect ion 10261, it • .:> . Mo . 
1929, whi oh i s as follows: 

"But t he s e cretary of s t ate shall 
not certify t he name of a candi dat e 
whose cer t ificate of nomination shall 
have been ~iled in hi s offi ce, who 
shall hava noti~ied hin in writ i ng , 
signed and executed wit h the formalities 
pr escribed t or t he exe cuti on of an 
i nstr\Ulent af fec t ing r ea.l est ate to 
enti tle i t t o re cord , that he will not 
a ccept t he nominat ion cont ai ned i n t he 
certifica t e of nomination. The clerk 
of t he county court shall not i nclude 
in t he publicat i on to be made a ccord-
ing t o section 10249 the name of any 
candidate whose certifica t e of nomination 
shall have been f i led in hia office who 
shall have noti fied him in like manner 
that he wi l l not a ccept t he nomination. 
The names of such candidates s hall not 
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be included in the names of 
the candidates to be prin~ed 
in the ballots as hereinafter 
provided." 

Aug. 12, 1936. 

For the reason that the statute dire cts that the candi­
date shall notify the County Clerk , in writing, signed and 
executed with the formali t ies prescri~ed for the execution of 
an i nstrument aff ecting real estate to entitle it to record, we 
are of the opinion that the candidate did not legally withdraw 
his name. It he now desires to be the nominee, we think he ia 
entitled to be the same under the provision• of Section 10876, 
R. S . ~o . 1929 , which is as follows: 

"The person receiving the 
greateat number of votes at 
a primary as the candidate of 
a party for an offi ce shall be 
t he candidate of t hat party for 
such office, and his naae as 
such candidate s hall be pla ced 
on t he official ballot at the 
following election . •• 

In t he event he does not desire or wi l l not accept the 
nomination, the County Committee can f i ll the vacancy as pro­
Tid-' in Section 10268, R. d . ~. 1920 , whi ch is as follows: 

"Va cancies occurring afte r the 
holding of any primary or where 
no person shall offer himself 
as a candidate before suoh 
primary, shall be filled by 
t he party committee of the 
district, county or state, aa 
t he oase may be: ProTided, how­
ever, that no name s hall be 
allowed on any ticket until 
the required fee shall have 
been paid . " 

• 



Hon. H.D. Allison Aug . 1~, l tH. 

II 

Your aecoDd question is: 

"We alao have another 
caae that I would l ike some 
information on. We have in 
the Constable ' a r a ce 1n 
Bloomington Township a tieJ 
each candidate received 169 
votes . One or the candidates 
ia the incumbent. Will you 
tell us how to proceed i n 
t his case?" 

In the case ot the t wo candidates tor t he office ot 
Constable who each received 169 votes, you are reterred to 

Section 10274, R. ~ . Mo . 1929 , in which the duties ot the ottioera 
and the canvassers are set forth . ~aid section provides : 

"The county canvass ot the 
returns of a pr imar y shall be 
made by the same otticers, and 
in the manner as now provided 
by law, for the canvass ot 
r eturna ot a November election. 
Th~canvassers shall meet and 
canvass aueh returns at ten 
o ' clock on t he Friday following 
the pr ir.tary. Their returns 
shall contain the whole number 
of votes cast tor each candidate 
ot each political party, 
and a duplicate as to each 
political party shall be 
deliTer~d to t he county chair­
man ot such party. The canvassers 
shall also make an 
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additional duplicate return in 
the same torm, showing the votes 
cast tor each candidate not voted 
tor wholly within the limits ot 
the county. The county clerk shall 
torthwith send to the secretary of 
state, by r egistered mail, one com­
plete copy of all returns as to such 
candidates, and he shall likewise 
send to the chairman of the state 
central committee of each party a 
duplicate copy or the returns l ast 
described relating to such candidates 
ot each party.• 

Section 10a85, R. &. ~o . 1929 provides: 

"In ca se ot a tie vote , the tie 
shall forthwith be determined by 
lot by the canvassers . " 

CONCLUSION 

It is the opinion ot this department that clection 10286, 
supra , refers to the procedure in Section 10274, supra, and that 
the nominee tor Constable or Bloomington Townshi p should be 
determined by lot by the can•aesers . 

aPPROVED: 

OWB:All 

iomt f . no:WW\lf, Jr •• 
(Acting) .bttorney General. . 

Respectfully submitted, 

OLLIV.iffi ~Y. .NOLEN, 
J~sistant Attorney General . 


