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A request for an opinion has Leen received from ‘
you under date of January 24, 1935, such reqguest being
in the following teras:

gon. Charles Youag,
Treasurer, Livingston Couaty
Chillicothe, Missouri

Dear Sir:

"Je are anticipatiang a large collection

of drainage taxes in this county the

next twelve months and would appreciate ‘
your opinion relstive to rate of com-

mission allowed collectors for collecting |
such taxes. Another matter ®e would |
1ike included in your opiniocn is; In

the event we accept drainage bonds and

coupone in payment of taxes, are ve

allowed to adu a cash commiseion of 2%

for collection of such taxes paid with

bonds and coupons. "

1.
FELS OF EX OFFICIO COLLWCTORS.

The usuel fee of county and township collectors
for coliecting drainasge taxes is fixed by R. I. Missouri,
194w, sectiom 10cs0, which prbvides as follows:

"The couuty and township collectors for

collecting current taxes for drainage

and levee districts shall receive one ‘
per cent., of all such taxes ccllected,

and for the colliection of deliaquent

taxes for such they shall receive two

per cent. of all sums collected.®

and by Section 10783, which provides in part as follows: ‘
J
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“The saild collector shall retain
for his services one per centum of
the amount he collects on current
taxes and two per centum of the
amount be collects on delinguent
taxes.*

In & county the size of Livingeston County which is
under township organization and in which the county treasurer is
ex officio collector, the township collectore collect and get one
per cent coumission on current drainage taxes and the county
treasurer ex officio collector gete nothing, whereas on delin-
quent drainsge taxes the county treasurer ex officio collector
collects the same and getes two per cent comeission therefor and
the township collectors get nothing. This is covered by R. 8.
Mis=couri, 19238, section 107968, which provides in so far as
relevant as follows:

“prainage taxes* * *ghall be collected
by such township collectore* * *and
each township collector shall* =+ *
receive the same compenssation therefor

* » *ag provided for county collectors
under thiz article,* * *. The delinguent
dr=inege taxes shall be certified by

the secretary of the board of supervi-
sors to the cocunty treasurer as ex
officic collector of delinguent texes,
who shall collect such delinquent
drailnage taxes* * *. The said treasurer
as ex officio collector of deliuguent
taxes shail* * *receive the same com~-
pensation therefor and pay over the

sald taxes to the treasurer of the
drainege district as is provided for

county collectors, under this article,
. & & =4
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c USION.

It is therefore the opinlon of this office that the
towanship collectors are entitled to cune per cent for the collection
of current drainage district texes and that the county treasurer
ex officio collector is entitled to two per cent for the ccllection
of delinguent drainage districi taxes,

Your second ianguiry is wshether or not the collector is
required to accept past due boands aand coupons in payment of his
costs and fees which &re due him for services rendered in the
collection of the delingueat taxes, This issue is presented be-
cause of the provisions of cection &811 A, g. Mo. 19239, which
provices in part as follows:

“Except a8 hereinafter provided, all
state, county, township, city, town,
village, school district, levee district
ana orajnage district taxes shall be
paid in gold or silver coin or legal
teader notes of the United States, or im
national bank notes. Warrants drawn Dy
the state auditor shall be received in
payment of state taxes., Jury certificates
of the county shall be recelved in pay-
vent of county taxes. Past due bonds

or coupons of any county, city, towaship,
drainage district, leves ulstrict or
school district shall be received in
payment of aay téx levied for the pay-
ment ¢f bonas or coupons of the same
issue, but woi in payment of any tax
levied for any olher purpose.* * * * *=#n




Hon. Charles Young -4 May 31, 1935,

By reason of the foregoing authorization past due bonds
and coupons of any drainage or levee district have been received
in payment of taxes levied for the payments of bonds or coupons
of the same issue of such district. It ie to be noted that the
bonds or cocupons are to be accepted inppayment of "any tax
levied*. It is not provided that they shall be received in pay-
ment of all taxes, debts or dues as did the intereest coupons
considered in the case of Ellett ve. Virginis, 135 U. 8. 696,

By the terms of this statute the bonds or coupoms are to be accept-
ed in payment of “taxes*., If the word "taxes" covers the
collector's commission then the answer to your guestion is that
you are reguired to accept the bonds and coupons in full pay-

ment of the amount of tax and commission due, if that term is

not to be 8o construed then a contrary result is reached.

Taxes in their ordinsry and accepted secnee are con-
strued to be the coatribution of the citizen to his government.
Ae stateu in the case of Taylor vs. Gehner, et al. 45 s. w. (34)
58, 60:

"Taxes &are proporticnal contributions
fuposed by the State upon individuale
for the support of goveranment and for
all >ublic needs.*

The collectors commission, of course, could not under
any circumstances be coneldered ss & uniform contribution for
the support of the government. That fee is to go directly to
the County Collector for his extra services required in the
collection of the delinguent taxes. As was sald by the Supreme
Court in the case of state ex rel. Shannon County ve. Hawkins,
169 Mo. 615, 62C, construinz the four per cent commission then
allowed oolioctors for the collection of delinguent siate and
county taxes:

“Reading the two sections together,

we must arrive at the iantention of

the legislature, it seems to us that

dection ©260 deals alone with the

commisesions to be retained by the

collectors out of the revenue collected,

Section 9309fdotls with the co:t-
lowed him for his extra services

fn addition to his commission, and

these are to be pald by the delinguent

and the collector is allowed only

four per cent.”
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Ve must presume that the Legislature used the word
“taxes" here in iis ordinary &nd usual sense, for there is nothing
to indicate & contrary intention. However, there is additional
authority for our helding thst this word does not include the
gollector's commission. That is the case of 3tate ex rel. Crutcher
ve. koeln, 61 5. W. (2d) 750. 1In this case the Court considered
the effect to be given 3Jemnate Bill 80, page 433, Laws of Missouri
1833, the purport of which was to remit ai. taxes, penalties and
interests winich had accrued on taxes providing that the face®
amouant of the tax bill was paid before certain dates. The Court
in passing upon whether or not the penalties, costs and interests
were ¢ part of the tax stated, L. c¢. 7563:

4s = ethe compensation (collector's
commission) now under consideration

is included ia the plrase, 'penalties,
interests and coste' as 1is also the
compens-tion of all other persons whose
services are as already stated in-
cidental to delinguent taxes and their
collection.

" % & % & ¥ * »

Also, by statutory classification the
responcent's ‘commissicn' of two per
cent on delinquent taxee collected is
'penalty' as againet the relator, re-
guired to e added to the tax bill and
collected from the party psying such
tay as & 'penalty' in the same manner

as other penslties are collected and
enforced.

2 ¥ w = - L

It follows &s used in the chapter on
taxation in the Revisec Statutes, the
expressions ‘commissions,' 'interest,'
'fees,' and 'costs' are included in
the generic terw 'penalty.' *
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And on page 704:

“Penalties are 2 mere adjunct, of

& nature quite different from taxes
&as already shown, and &are provided
merely as an aid ino eaforcing the
collection cf the latter.®

It should be recallied that Section 5911 is a part and parcel of
Chapter 59 of tne Revised Statutes of Missouri 1939, that chapter
which deals with the subject of taxation.

Not only Goes tae collector's commission allowed on
delinquent drainege district taxes fail to mec¢t the recognized
requirements for a *"tax*, but it should be noted that the word
is used in this section ia conmeciioa with the word *levied", and
the uee of the phrase "taxes levied* indicates & definite intention
to liult the subject matter of the law, The term “levied” as
used iu the above puress has very recently been before the Supreme
Court for coamstruction. In the case of State vs. Davie, Collector,
73 8. %. (24) 406, thLis case turned entirely upcn the comstruction
of this word in Section 9635 R. 3, Miseouri 1929, In this case
the Court stated, 1. c., 407:

"The word 'levy' as applied to taxes
has a well defined and understcod
meaning. It means the formal order,
by the proper authority, declariug
property at its assessed valuation,
subject to texatiom at = fixed rate.
State ex rel, Hamilton v. Hannibal

4 8t. J. Ry. Co., 113 No. 287, loec.
cit. 307, 31 8. ¥. 14. The clause
under comsideration i1s not ambiguous,
and the Legisliature sust have used
the =ord 'levied' advisedly.- * *»¢

Moet certainly the additiconsal collector's coumiesion
allowed for collection of dellinqguent dreinage taxes does not depend
upon any formal order by the proper authority declaring property
at its asscs-ed valuation subject to taxation a2t a fixed rate.

Tuls additional commission 1s =llowed by reason of the delinguent
couditivu of the tazxes. It is definitely fixed by the statutes
applic=ole and is due regardless of the acts of any "proper
authority“. The ruling in the Davis case supra secms equally

applicable to the imstant situation.
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%hile it may be sald that these authorities are not
conclusive as to the interpretatiocon of the terr as used in Section
$911, the application of such comstruction to the inestant statute
is logical in viewof the purpose sought to be oblained by that
enactment. It is apparent that thes Leglislature wee atteapting
to enumerste those things which sere legal tender in the payment
of taxese due the state and the various governmental subdivisions.
By this law it was sought to lay down the rule to govera the
County, Collectors in the collection of the taxes due these various
agencies. The legislature undoubtedly realized thz=t the county
collector was in & good position to determine for himself in
what manner he would accept payment for Lis own services. However,
when the rishts of the state were involved and of the various
goverumental subdivisicns, it waa logical and necessary that some

guide be provided for the coliector to follow in receiving payment
of taxes assecsed and levied.

Requiring of Ccunty Collectors tc accept past due bonds
and ccupons in peyment of taxes can only be applied to "taxes”
in its proper semsc. It can oniy ve Juetified on the theory that
by the acceptauncecf such past due bomds and coupons the districts
are ia truth aud fact paying the bonds and ccupons, Contractural
relationship exists Detreen the holdere of the bonds and coupons
and the alstrict. However, that relaticusbip does not attach
to the cullecting officer. He 1s under no ¢bligetion whatsoever
to pay the bonds or cuupons, and was never inteaded to be reguired
to accept them 1n paywent of bis compessation for additional

services rencdered in the collection of dellaquent levee or drainage
district tazxes.

COBCLUSION

It is therefo:e the opiulon of this office that the
county collector is not required to accept past due bonds or
coupons of any drainage or levee district in payment of the two
per cent coummission allowed him under the law for the collection
of deliungueat taxes of such distriects.

—

Respegffully submifted,

APPROVED: orudy

ROY MeKITTRICK,
Attorney General.
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