mmmm (1) Information, (2) %e11 intoxziceting
liquor without 2 ligense, (3) Proof that
a reteller has no license, (4) Principal's
1iability to act of agent,

I1. LEGAL RTHICS,

February 19, 1935, F[ Lp

1/00

ﬂnn. H. P‘!’k“ York
Frosecuting Atiomey
Schuyler OCounty

Lencaster, Winasourl

Dear Sirs

Thies 18 %0 noknowledue yeoeint orniw lettor
of recent date, requesting an orinjon from s office,
whioh reads ne toucul

*In ags =uoh as there goon to uve few

Af any, decisiona by appellase s
miumuwmm(-m
repeal) I would aporeciate it if your
offioe sould eend me apnroved forms or
citations where Shey may be found, of
{nforzetions that could be used in oro-~
secuting ~ersons for sell at retail
liguor without 2 lioense and for pos-
sessing liquor not stamped or mtfue
factured &8s provided by law, W1l you
also tell me the customary =anner of
nroving that o retailer does OG-
nw l. mu llmu for pell ncmor

huto
o R 4 A tostify Enat he pu
cheged lloohol fron an employee in 9.

ro2ad house, The om w8 “resent hHut
not in the room &t the time, Under the
new a0t could I stick the for the
mle he had no lioense to se ing
5 2 beer, If I could not stick him

for the #:le could any other be

t? Any inform-tion y-u ¢an give

me 2long thie line will be deenly ane
areciated ag I would 1like %o stop boos-
t;gg: 'n.m here A1f there iz any way

-
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*1 would also like your opinionm on & =g
ter of legal ethice, “efore takin: of-
fiee as Prosecuilin: Attorney I was &n-
pointed Uy the court to defund = mmn
charge¢ with etealiny sheep, Theve was
also another astoraey sppointed o ssalet
me, The Jef, was found guilty and wo ape
ngaled, Now that I aa rrosecuting Atsorney
would 1t be wrong for me to follow up this
fopeal on behalf of the defendant, or should
- ¥ withdraw from the casel*

The arrellate gourts of this 9tase have not passed on
any informtlion drawm under the provisicns of she nev"Ligwor
Sontrol Aet' found as page V7, Lawe of Hissourl, Extra
12331034, 7or ihat resson theore is mo mmd foras for
Informations drawn under the new set. ¥e are of the onindon,
however, that an Inforsuilon which suvetantisily félloww the
languare of the statutes would be sufficlient, and we are on-
closing & ooy of an Inforsation charging the sale of intoxi-
:‘}:‘:gil:‘:m without & ligem=ae which we Lelieve would de

ens,

Under the e¢ld dranchop law, o ligense wie requi-ed $o
sell ingoxicating liquor in say quAntity less then three gol-
lons, In Felley's Oriminal Law and “roceduve, (4th ed.), page
985, the Wote Shereon has the foll to say in regard to the
gile of into:riceting liquor without a license:

*Ho nepson phall, directly or indireot-
1y, ®sell latox:o‘uag ligquora an
quantiiy leas than $hree gallone elther
&% retail or in the driginmal Hackare,
without sking out & license sa & drone.
shop keeper,

*This lav resaine on the statute books
unrepetled, and there would seem to bLe
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ue reasen why prosegutions m % a%ill
be Lwought under L%, notwith ingz the
greater stristoeac &‘ the prolisition law,
with whieh 1% ia not uﬂxﬂm inooneletent,

“The indictment waet cbarge that the dew
fendasnd sold intexicntiog Liguor tn lean
qusatity than three grllons) it 1o not
euffivient to allege that be eold one
pint, nor thel he scld & lesy Wﬂr than
three gellons,. Tut 1t iz ot nege w
state the amse of the person to whom the asale
wh msde, nor the orice of the 1iguor
the kind of iiwor, exsens |intomeatfng
1icmuor?; nor ha6 3% wme wude W oune &rmu
or PeYsoLs o Ske Juvove Wskovwe, TR
wet be gharped VAt e #als wme Wi vithe
out & 1m. IT the imdigiment qives &
w&fﬂo desoristion of Whe olfenst Ly el
out the orive, king wad geentity of
liw and %o shon seld, the Pocf met
mwnamﬁ with the Indlotuent, so Loy &t
iengt 28 repavds the kiad of liwr g pEre
son 8o whos sold, "'*am vheve the chnwge waa

for selling amimt liguors wit,
,g;_ rs brandy, gw & nrool lhaﬁz the 1iguor
sold sha alooho sarfisdent to sustain

t&aﬂ SuATEe, Proot e.f the atlis of & alfl pint
guaniify les: shon thwes galleas willd
m e agrg;, &l she iadistaent
ege e sale of one piat, Sor g t$i20 oS-

tf.ﬁﬂ. furthor than %o m@ Shat the offenaw
vas commitéc. -ltnin one year rrovious to the
finding of tLc inuictwment; therefore & sule
shy be “lleged on guw day, snd the nveol say
be of = sale on another, “ul il the evidengs
{¢ specific w8 Lo the date sileged, and wo
other nroof is slown, 1% 15 ewror So instracy
a8 o other dasss, f:va dinsinot sule
mmmtham&wmwwzwmi Wr-
oong sepeyetely, constitutes a distinet and
gsenaynte ofrm&, for which there mmy be
distinot counts or indiotmenta, and separete
punishoonte sssesved, In goneral the date
on vhioh an offense 13 alleged to have Lean
commitied e fsuateriel, Yuil when theve ave
twe o wors indictoenta &mmﬁ the 800 DEY-
gun for alziler offenses, and the Jonture
distinguialiing thes le the a1fferenss in the
ehus the date is fe-nterisl Se prevent tm

efendant from Leing wwice cpuvicied Jor the
nmae offense, It hos besn sugmented by
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the oourt thet, when one ig to Le ine
d¢ioted at the m term for speveral or
sucoesr ive viclasions of the astagute,
the Letter oragiice would be %o “rtmt

one hdl.omni ﬂth I- te gcount
for ench/ nffma them
from ench o 5; dlto r nume of the
person to lhm the licuor was sold, or

in some other intelligent mammner, Then
the mum:‘ : ﬂn uuu; in a
@eneral way,

gon or prm ox und tmlg:r

in the sale, the state w eau any wit-
ness or vitnesses and prove an illegel
n!.c Af the oourt permits witnes-

tohiry a8 to penaraie and dis-
um agts or sales, the prossouter will
not be required to elect whiol one
he will = 1ly. The pro mey Le ale
lewed to oell witnesses and prove or at-
tennt to prove several dlietinot ssles or
viclations of she low, when the indictment
contaline Lut one m‘! and gharges but one
offense, If evidenoe of sales on more
than one day is Antroduced, & coaviction
or souyulit is & btar So further pronte
gution of =ay of such sale,

*In & prosecution for selling tntoxlcntln‘
uqnon there aust be proof of & sale, or
of fnutt fron which 2 snle may be Murod
it L2 not suffiolent to prove merely that
lizuor ses drunk on defendan$'s premalses,
Tut where She defendant sald to another
that if he would furnish tho money defendant
would uupd{athn thlm end, upon reoeiving
‘ u e short mm
wtth € pi of whi and the che
%o bo & ssle by defendent, It mus ﬁo
thet the sale wap zade ia the in whieh
the indiotument wvae found, The court will not
nerait the law $0 Se circusvented or ovaded
bz.w artifioe or device resorted to !o!
& surrose, suoh as ”luncmcndlt
in payment of nervices rendered, o nﬁ
some other artiocle and dolivering tha nml-
sho or adding someth slse with 13 3:
!na a pum %o e en & {rfer-
mt timen, or Ly any cother contr m o
evade the Inr; every such t¥aaascction anounts
to = gale of the liguor in violation of the
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law, a2 wach 83 1Y the party should open-
1y d it to & customer 2t the countsr or
bar, and receive the meney for i%,

*It 18 & guestion for the jury, in every
such osge, whether the nct was & ssle un-
der & mare devige to evade the law, or was
& lewiul dispogition of the liguor,

"1t is not nedessary ihatl the defendant
should own the liquer, or have suthority
from the owner %o sel] it. Yet, if he
s0ts as ¢lerk, or sexvaail, or ayent of
snother in saizing, he i= not excused, un-
less his prineinsl ie protected by & 1i-
cense or by the law,bedsuse no mRn O8N Ru~
thorize snother to viclate the law, If the
sile is seade under the direotion of the
prineiral, beth will Le liable, But, in
eneral, 1f the nerson sought to be oharged
¢ not %iva authority, or in any wey favor
or sepent to Yhe aet, or suffer his will
to ocngur therein, he canndt be held lisble,
And it wae held that a dremshon keeper is
not responsivle for the =ot of his agent in
selling to & drunkepd Zgeinst his express
direction not to do mo, 7uil the statuie
declares that any sals, gift or other dis-
position of intexieating ligquere to any
minor without the permission or consent
required or %o amy havitual drunkerd, by
any clerk, agent or other persen uetiagitcr
any drane keupar or ether percon, shall
ve deemed and taken to be, for all the pur-
poses of the law g the aot of swuoh drame
shop keeper or other person, Aad the Court
of Appeals has held that, under this statule,
it i no defense to an indiotment for selling
to & minocr, vte,, that ile sale wae ande Ly
the barsender, without the knowledge or desire
of the defendant, snd ia his avsende 2nd &
geinet his positive instrustions., 1f = wife
selle in the nregence of her husband, he is
guilty snd ahe L2 excused;] if he is ibsent
and she sells by hie divection, both arve lis-
slej 1f without his consent, she dzone is
Bga .

*The indictment must negative the nrovisos
2nd exoentions in the statute creating the
offence, Thus, 1t must be charged that the
defendant had no licemse, ®ut this negative
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averzent need not Le proved by the otate,
Is ives upoa the defeadrnt to show
that he had o lioense, and 1f he falls
to ghow $hat he hee & ligense 48 will be
presuned that he hnd none, and the aver-
ment will be Saken as proved, 7This rule
is not universal; on the gontrary, some
of she suthorities bold that she sSate
zunt produce some presuantive evidenoe,
8% least, that the defondant had no 1li-
cenpe, Léfore he is reculred to prove
the congrary,”

Huny oscem ayes oited in sort of the avove state-
sente of law snd we believe that are "priicatle to sell-

iaz intoxicsting liquor without = license under the new "Liquor
Control Act® insofar as the statutes are similar,

In the oase of Jgate v. Ellsen, 30 Ho. App. 1.0, 115
the Court weid: AR Y

“The court lastructed ithe jury
that, if ghe defendant had o
dronghop lioense, it was hie
duty to produde or nrove i,
This, the defendant ¢laina, was
error,

"The fnatruotion was proper, and
announged the correct rule, Itas

V. s 80 Mo, 490; Schal o
° e the n§ nad

.

s ligense it was & matter jpeculiar-
1y @#ithin his knowledge, and, Lif he
reijed on it fa & defense, he should
have preduced it, The general rule
iz, that, when ‘the sudjegt-matter
of a tive averment 1iee pecullar-
1y within the Enowledge of other
rarty, the averment is taken 2e true
unless diaproved Ly that yll’t{.' 1
Greenleaf on Bvidence (14 ed,) sed,

79.'
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fSec also guse v. Gaigg, 39 Me. App, l.0, 190
and onses olted, i b

fe are therefore of the opinion that the averment
12 aa finformation that the defendant Mad nu L.iGiiew 0
sell intoxicmting liquor would be taken 23 true unless
disproved Ly the defendant,

i At A,

In She case of _SAkg v. Bregwn, 1501 ¥o. App. 1.0
351, the Oourt stateds ’ ’

*The trial ocours gm, OVOT~
ruled the motion for o new frial
despite this affidavit, rulting
aside other considerations the
‘mistzke' which aprears to weligh

so heavily on the sardily quick-
ened conscienge of the witness in-
volved only an im slterhl faot,

It wor the defendarnt'e drug stove
and the defendant's whiskey and
the defendant wia pressnt 8t the
ssle, It onanot make the slightest
difference in the oriminal lis-
Dility of defandant shet:har he handed
out the liquor nnd took in the

or his l-g.ﬁ the dootor, did that
service for hl iheve a parson
agts 28 the olerk or agent °f ano-
ther 4in sell intoxigating liquors
in viclation of law, cuhtr may ve
indicted, (acunmat 'ix 14 Ho.

£
State v Quinn, 40'Ho. Avv, ml;

Jtate v, llbﬂan 42 o, &-rp. 40&
isate v, lohn 45 o, g ;
agate v, 110 Ho. 1 )
Jlguent in afhrsnd eset
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i See elso J%ute v. Srsefoyd, 151 Ho, Anpe 1.0,

It 1o shevefore $he epinion of this offige thag
the sale of intoxiesting liguor without a ligense by an
azent with the consent and mﬂod?o of the prinoinal
wonld =mke both agent and sringipal gullty of selling
intoxigating liguor without & ligense,

v, .

The otnons of ethloe of the Azcrican Bar Associntion

15 silent in regerd to & Prosecuting Attorney snpesling e
osge for & cliemt whom he vepvosented before Deing slegted
Prosecuting Atlorney. #e know of no lew o yule of ethics
that would srevent you from resrcsmmting your cllent {n an
spneil to Avpellate Court) and we are wwble $o see how it
would confliiot with your duties 5@ Froseculing ASiorney
earecislly sinoe under Seotion 11393, R, °, o, 1920, A%
would be lepossible for you to recressnt the Ttate sgninet
{;.“ former oliend, lowever thils m{ ve, 1%t ia our opinion

t edinoe you are now Proseouting Attomey of mm gounty
1t vould be 8 better nelicy, and certainly within the spir{s
of the gthios of the legnl »rofession, for you to withdraw
from thilns oase if you oun do so withous bars to the intereags
of your alient,

Resneotfully sabmitied,

JORR @, WOFPUAN, JRe,
APPROVEDS Aspigtant ‘ttorney-General,

Agterney-General,

IRt/ IeNaL)




