COIRCUIT CLERK: Circuit Olerk is not entitled to retain fees
earned under the provisions ¢f Section 916, R.
8. Mo. 1929, in addition to the maximum amount
of fees allotod him under Section 117868, Laws
of Mo. 1933.

January 24, 1935,

Hon., O, O, Wyriek

C.erk of the Circuit Court
and

Ex-Q0ffielo Recorder

iiller County

Tuscunbia, Missouri

Dear 3ir:

This is to acknowledge receirt of your letter of
January 10th, 1935, requesting an opinion which reads as
follows:

"Under Section 918 of the Revised
Statutes of Missouri the perty an-
plying for a change of venue must
pay all costs and expenses attend-
ing the change of venue and the
s&id expense shall not be taxed as
costs. The Clerk in mnklnf up the
transeript would collect his fee
for this service. Bince the fee
is not to be taxed as coste would
the Clerk have to account for such
fee or would he be allowed to re-
tain this fee in adaition to the
maximam amount of fees allowed to
be retal ned by law?

"I would snpreciate =2n early oninion
on thi=z matter.®

Section 916, R. 8, Mo,, 1929, provides:

"All the costs and expenses attend-
ing any such change of venue, made
on the application of either party,
shall be taxed against and naid by
the netitioner, and shsll not be
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Ciias. DREEPIE, \MA when the ihiaes
v wever when the e
of venue 1s sought on the grounds of
the nrejudice of the inhabitants of
the county, and the application is
controverted Ly the oprosing party,
the costs incurred by the onrosing
party in hearing and deteraining
said application shall be taxed a-
gainst and pald by the loesing narty
to said application,”

Section 11788, Laws of Migsouri, 1533, page 369,
reads in part as follows:

"The aggregate amount of fees that
any dlerk of the Circuit Court under
Articles 2 and 3 of this Chapter shall
be 2llowed to retain for any one year's
service shall not in any c8se exceed
the amount hereinafter set out., ****;
nrovidodﬂfaigggr, that clerks of the
reu ) shall be allowed to re-
tain, in addition to the fees allowed

under this section,all fees earned by
them in cages of oﬁange of venue from

other counties; n;g*;ﬂ*% ;gij%§§!
that, until the explira on o r

present terme of office, the persons
holding the offices of Gircuit Clerks
ghall be paid in the same manner and

to the same extent as now provided by
law,*

Section 11814, Lawe of Missouri, 1933, page 372,
provides in part: :

"It shall be the duty of the clerks of
all courts of record to charge and col-
lect, in all cases, every fee accruing
to their offices under the provisions
of sections 11785, 11787, and 11788,
or of any other statute, except such
Tees ne are chargeanle to the county,
and if such fees be not paid when due
b{ the rarty liable for the payment,

it sh2ll be the duty of the clerk to
forthwith isrue a fee bill for same
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and place such fee bill in the hands
of the sheriff of the nroner county
who shall forthwith levy same on the
persons liable therefor, or their
sureties, as authorized and nFovided
by eeetion 11776, **** And quarterly
such clerk shall pay into the county
treasury the anonnt of any fees -
lected i_{ of the sums 1
o ber ne or servlcc: and pay o

deputies and assistants, and every
olerk shall be liable on his official
vond for 211 fees collected and not
accounted for by him as provided by
law, It shall be the duty of the county
court to examine such quarterly report
and to recuire of the prosecuting at-
torney to enforece payment of all fees
therein shown to be unpaid in any man-
ner now or hereafter provided vy law
and, to that end, such nrosecuting at-
torney ghall have authority, at any
time, to direct the issuance of any
execution or fee bill for costs in any
cage in which amny costs accruing to
the county are unpaid."®

Under the provicions of Section 11788, surra, Cir-
cuilt Clerks are allowed to retain fees not to e:ceed the
amount specified therein and in addition thereto all fees
earned by them in oases of change of venue from other
counties. Under the provisions of Seotion 11814, sunra,
it is made the duty of the Clerks of Courts of Rooord to
charge and collect in all cases every fee allowed to their
offices under the nrovisions of Sections 11785, 1178€¢ and
11788, or of 2%* other exgent such reea ag are
Ohlrg!tb e to the county t is made the further duty
of sald clerks to pay info the county treasury the amount
of any fees 2llowed in excess of the sums permitted to be
retained.

In our opinion, the fees of the Circuit Clerk for
making & transerint of record and proceedings in a case
where a2 change of venue had been awarded are fees accruing
to his office. The faet that fees are taxed against the
petitioner and not as costs of the suit, is immaterisl, Ve
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are therefore of the opinion that 2 Olerk of the Circult
Court is not allowed to retain fees earned oy him under
the provisions of Seetion 916, supra, in addition to the
maxinum amount of fees allowed to be retained under the
groviaions of Section 11788, Laws of Missouri, 1933, page
69.

Yours very truly,

JAMES L, HORNBOSTEL
Assistant Attorney-General.

APPROVED:

TOY MeKiTTRIOR
Attorney-Ceneral

JET/JLH:§



