ROAD DISTRICT:

Filkius & Wilkins
Attorneys At Law

3064 Wilkins Buillding
Louieisna, Missouri

(1)
(2)

Attention of Mr.

Gentlemen:

May purchase right-of-way and deed ‘o state.

Those organized under Article X of Chapter 43,
H.8. Mo. 1929, may not borrow money for such
purpose except after petition or election.

-]
~

W,

Ve tober 238, 1935.

F.D. ¥ilkins

Your recent communication reqguestiang an opinion of
this office has been received. Your request is as follows:

“There is in Pike County, Missouri, what
is known as the Clarksville Eight-mile
Hoad District of Flke County, Micsouri.
Its officers are attem,ting to borrow
mouey for the purpose of paying for the
right-of-way of Higuway No. 79, which
goes through their district, What I
want to know is, have these of ficers of
this road distric

this right-of-way and give it to the
state.
to borrcw money and pledge the faith and
credit of the district sith which te
purchase tois right-uf-way for this

road wnich is to be deecded to the Stater™

t any right to buy
Secondly, have they any right

It woula sppear from the nacve of the Road District
that it is organized and existing by virtue of Article X of
Chapter 42, Hevised utatutes of Missouri 1939, and shall base
the statements herein made upon such a premise. In consider-
ing your problems we shall not pass on the constituticnality
of the statutes referred to.
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I.

ROAD DISTRICT MAY BUY RIGHT-
UF-8AY AND CUNVEY TO STATE FOR
3TRU JF STA WA

Section 8131 R. Y. Missouri 1939 is & part and portion of
the Ltate Highway Act and reads in part as follows:

"Any civil subdivision as defined in this
article shall have the power, right and
authority, through its proper officers,
to coatribute out of funds available for
road purposes all or a part of the funds
nucessary for the purchase of rights-of-
way for state highways, and couvey such
righte-of-way, or any other land, to the
gtate of Missouri tc be placed under the
supervision, munagement and control of
tie state higheway coumission for the con-
struction and maintensnce thereupon of
state bigoways and bridges.* * + **

The term “civil subdivision® referred to in the foregol.g section
is defined in the following scetion to wmean

“a gcuaty, towaship, road district, or
other political subdivision of the state
or guasi public corporation haviang legal
juriediction of the comstruction amd
wmaintenance of public roads.”

It therefore appears that the Clerkeville Eight-mile Road Distriect
of Plke County is included within these sections and is thereby
authorized to purchase rights-of-way for state highways and couvey
the same to the state.

CONCLUSION.

It is therefore the opinion of this office that the
Clarksville sight-mile Road Distriet of rFike Couuty, by and through
its proper officers, may purchese rights-of-way for state highways
and bridges and coavey the sume to the -tate, in the sawne manner

a8 they would expend other funds of the District available for
ro&d purposes.
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I1.

OFFICERS OF ROAD DISTRICT MAY
NOT BORROW MUNEY TO PURCHASE

HIGHTS-QF-HAY,

e have heretofore referred to Section 8131 R. S. Missouri
1939, as authorizing road districts to ascquire rights-of-way and deed
the sume to the state for use as a state highway. This Section
further provides as follows:

“Funds may be raised for the purpose of this
article in such manner and such amouants as
may be provided by law for other road pur-
poses in such civil subdivision;* * * *¢

The use of the word “"article” is confusing as to a proper
fnterpretation of this clause, as the cutire articie appiies to the
State highway oSystem rather than to the purchase of rights-of-way
by eivil subdivisions. Tuhlis tection was passed by the oSoth General
Assembly as House 5ill 610 and is found at pege 326 Laws of Missouri
1939, By referriuag to the original enectment we find that the word
"article” does uot appecr ia the origincl enactment, but it reads

“funds may be raised for the purpose of

this act in such manner and such amounts
as may be provided by law for other road
purposes in such civil subdivision;* * +**

It therefore appears that it was the intent to suthorize the civil
subdivisions to raise funds for the purpose of acquiring rights-of-
way for state highways to be deeded to the State in the same manner
that the civil subdivisions raise other funde for road purposes.

By referring to Articie X of “hapter 42 Reviseu Statutes
of Missourl 19395, it will be found that the commissioners of the
road district are authorized to issue road and bridge bonds after
an election is held at which two-thirds of the voters voting &t the
election favor the issuance of the bonde. Section 8068 R, 5. Missouri
15238, It will also be found that upoa petition of certain owners
a public road or part of & public road within the district may be
permanently laproved and the cost of the improvement assessed
against the lands in the aistrict. Section 8065. In the event
thut the special tax bills issued uander this plan are unpaid at the
expiration of thirty days
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“the commissioners may borrow money not
exceeding the aggreg:te amount of such
special tax bills a8 are then unpgaid, and
at a rate of interest not exceeding eight
per ceat per annus and as such unpaid
special tax bills are paid shall draw

war ants on the county treasurer for the
amount of such payment and pay whatever
may be 80 borrowed with interest thoreon.”

8cetion 8073. It is provided by Section 8073 that special asszessment
bonds may be issued covering the cost of making the improvement on
the road or part of the road im the district under certain circum-
stances.

The foreguing provisioas are the only cnee autbhorizi the
vorrowing of momey and the pledging of the credit of the district
to secure the paymeat of the same. No suthority appears to have
been gronted tu toe commissioners of the road district to borrow
woney for any purpose. At least there 18 no specific wrant of such
authority.

e are cognigaant of the general rule that an officerhas
by implication such powers as are necessary for the due and efficient
excercise of those powers expressly granted or such powers & may
be fairly isplied therefroam. 46 Corpus Juris 1032, ctection 387.
#ithout going into the cuestion and without determining whether
or not an officer bas implied authority to borrow money on the cre-
dit of the corporation he serves, 8o as to enzble him to fulfill
the duties imposed upon him by law, we believe it certain that neo
such implied power resides in the commissicmers of road districts
established under the provisions of Article II1 of Chapter 43,
Section 8065 sets forth the gemeral powers and duties of such
commissioner and provides in part as follows:

“3aid coxmissioner shall have scle, ex-
clusive zund entire control and juriediction
over all public highways, bridges and
culverts within the district, to comnstruect,
improve and repalr such highways, bridges
and culverts, and shall have all power,
right and authority conferred by law upon
road overseers, and shall &t all times
keep such roads, bridges and culverts in
as good condition &s the me2ns at their
Somsend will permit* * * *¥
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By the inciusiom of the underlined purase it is certainm
that the leglislature contemplated that the commissicners should
only expend such funds as were subject to disbursement. The
c0u.-issicners are not to extend their activity s0 &8 to incur debts
which can not be pald but are to keep the road system of the county
in the best couditionm possible with the funds which are available
for that purpose. 80 in the lnstant case, by reading Section 8131
into section 8067, the Board of Coumissioners may levy a2 direct
property tax for the purpose of scquiring rights-of-way to be con-
veyed to tne State for state niguway purposes, yet there is neo
authority, expressed or implied, for the commissiocners to pledge
the credit of the district to secure funds borrowed for such a
purpose,

~CQECLUSION.

It is therefore the opiniou of shis office that the officers
of the Clarksville Eight-xiie Road District of rike County, have
no authority to oorrow money and pledge the faith and credit cf the
district for the purchase of rights of way to be conveyed to the
State for use of the state highway withcut complying with the pro-
visions of Scctions 8088, 8072 or 5073 R. &. Missouri 1939,

Respegtfully submitged, ?

ARRY G, WALTRER, Jr.,
Assistant Attorney General

A¥PROVED:
ROY McKITTRICK,

At torney ueneral.
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