TAXATION: Real Estate purchased from proceeds of World War
compensation etc., is taxable. Money looses govern-

ment identity on being paid to guardian.

June 10, 1935,
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State Tax Commission
Jefferson City, Missouri

Attention of Mr. Andy ¥W. Wilcox.
Dear Mr, Wilcox:

This will acknowledge receipt of your letter which
aske this question:

“Is real estate in Missouri pur-
chased with money received by a

war veteran for compeasation from
the United States Government, exempt
from taxation."

Before getting to the heart of your question it may
be appropriate to make some primary observations,

Many and varied efforts have been made under varying
conditions by litigants to escape the assessment and payment
of State taxes on thelr property.

In the case of VanBrocklin vs. Anderson, decided by
the United States Supreme Court and reported im 117 U, s. 151,
that Court speaking on the question of the right of a state
to tax states as follows, 1., ¢. 154:

“In the words of Chief Justice uarshall:
'The United sStates is & government, and
conseguently & body politic and corporate,
capable of attaining the objects for which
it was created, by the means which are
necessary for their attainment. Tiis
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great corporation was ordained and establish-
ed by the American People, and endowed by

them with great porers for important purposes.
Its powers are unquestionably limited; but,
while within thoee limits, it 18 a perfect
government as any other, having all the
faculties and properties belonging to a
government, with a perfeot right to use thenm
freely, in order to accompliesh the object of
its institution.' U, S. v. Maurice, 2 Brock,
98, 108, The United States, for imnstance,

as incident to the gemeral right of sovereignty,
have the capacity, within the sphere of their
constitutional powers and through the instru-
mentality of the proper department, to enter
into contracts and take bonds, not prohibited
by lew, and appropriate to the just exercise
of those powvers, although not expressly
directed or authorized to do so by any legis-
lative act; and likewise to take mortgeges
of real estate to secure the payment of debts
due to them, notwithstanding Congress has
enacted that 'no land shall be purchased on
account of the United States, except under &
law autherizing such purchase.' Act of May
1, 18230, chap., 53, Sec. 7, 3 stat. at p. 568;
R. S. Sec, 3738; Neilson v. Lagow, 12 How,
#8, 107, 108 (563 U. 8. bk, 13 L. ed. 908, 613),
and cases there c¢ited. S0 the United States
at the discretion of Congress, may acquire and
hold real property in any State, whenever such
property is needed for the use of the govern-
ment in the execution of any of its powers,
whether for arsenals, fortifications, light
housees, custom houses, court houses, barracks
or hospitals, or for any other of the many
public purposes for which such property is
used, and when the property cannot be acguired
by voluntary arrangement with the owners, it
may be taken against their will, by the United
States, in the exercise of the power of eminent
domain, upon making just compensation; with or
without a2 concurrent Act of the State in which
the land is situated. Harris v. Flliott, 10
Pet. 35 (356 U. S. bk. ©® L. ed. 333); Kohl v.
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U. 8. 91 U. 8. 367 (Bk. 33, L. ed. 449);

U. 8. v. Fox, 94 U. 8, 315, 330 (Bk. 24,

L. ed. 192, 1983); U. S. v. Jomnes, 109 U.S.
513 (Bk. 37 L. ed. 1015); U. B. v, Great
Falls Mfg. Co. 1123 U. 8. 645 (Bk. 38 L. Ed.
8468); Fort Leavenworth R. R. Co. vs. Lowe,
114 U. 8. 535, 631, 532 (ante, 364, 288).

While the power of taxation is one of vital
importance, retained by the 3States, not
abridged by the grant of a similar power to
the government of the Union, but to be con-
currently exercised by the two governments,
yet even this power of a State is subordinate
to andmay be controlled by the Constitution
of the United States, That Cons titution

and the lars made in pursuance thereof are
supreme; they control the Comstitutions

and laws of the respective States and cannot
be controlled by them. The pecple of a

State give to their government a right of
taxing themselvee and their property at its
discretion. But the means employed by the
government of the Union are not given by the
people of a particular State, but by the
people of all the States; and, being given

by all for the benefit of all, should be
subjected to that government only which
belongs to all. All subjects over which the
sovereign power of a State extends are objects
of taxation; but those over which it does
not extend are, upon the soundest principles,
exenpt from taxation. The sovereignty of

a State extends to everythi which exists

by its own authority, is introduced by

ite permission; but does not extend to those
means which are employed by Congress to carry
into execution powers conferred on that body by
the people of the United States. The attempt
to use the taxing power of a Jtate on the
means employed by the government of the Union,
in pursuance of the Constitution, is itself
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an abuse, because it is the usurpation of a
power -h{oh the people of & single State
cannot give, The power to tax involves

the power to destroy; the power to destroy

may defeat and render useless the power to
create; and there is & plain repugnance in
conferring on one government a power to control
the constitutional measures of another, which
other, with respect to those very measures,

is declared to be supreme over %hié¢ which
exerts the control. The States have no power,
by taxation or otherwvise, to retard, impede,
burden or in any manner control the operations
of the constitutionel laws enacted by Congrees
to carry into executicon the powers vested in
the General Government.* * * *¥

And then continuing says, 1. ¢, 158:

“Chief Justice Marshall, in delivering judgment,
covered the whole ground by saying: 'If the
States may tax one instrument, employed by the
government in the execution of its powers, they
may tax any and every other instruaent. They
may tax the mail, they may tax the mint; they
may tax patent righte; they may tax the papere
of the custom house; they may tax judicial
process; they may tax all the means employed
by the goverament, t0 an excess which would
defeat all the ends of govermment, This was
not intended by the American people. They did
not deeign to meake their goverament dependent
on the States,

'Gentlemen say, they do not elaim the right to
extend state taxation to these objects, They
limit their pretensions to property. But on
what principle is this distinction made? Those
who make it have furnished no reason for it,
and the principle for which they contend denies
it.' 4 Wneat 432 (808).

So in weston v. City Council of Charleston, the
exemption of the public lands, while owned by
the United Siates, from state taxation was
assumec, both in the argument of counsel that

a state tax on stock issued by the United States
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to individuals was equally valid with a tax
on lands after they had been sold by the
United S8tates to private persons; &and in
the answer made by Chief Justice Earshall;
'The distinctioan is, we think, appareant.
When lands are sold, no connection remains
between the purchaser and the governuent. The
lands purchased become & part of the mass of
property in the country, with no exemption
from coumon burthens.' 2 Pet, 4858, 468 (27
U. &. Bk. 7 L. ed. 485, 488).

The United States do not and caanot hold
property, as a monarch may, for private or
perscnal pmrposes. All the property and
revenues of the United States, must be held
and applied, as all taxes, duties, imposts
end excises must be laid and collected, 'to
pay the debts and provide for the common
defense and general welfare of the United
gtates.,' Constitution, art, 1, Sec. 8, Cl.
l. Dobbins v. Erie County Comrs. 186 Pet.
435, 448 (41 U. 8. bk, 10 L, ed. 1032, 1037).
The principel reason assigned in Buchanan vi,
Alexander, 4 How, 20 (45 U. 8. bk, 11, L. ed.
857) for holding that money in the hands of
a purser, due tc seamen in the navy for
wages, could not be attached by their creditors
in & state court was: 'The funds of the
governmuent are specifically appropriated to
certain national objects; and if such
appropriations may be diverted and defeated
by state process or otherwise, the functions
of the goverament may be suspended.'

The more thoroughly the proceedings by which

the States became members of the Union--either
by joining in establishing the Federal Con-
stitution, or by admission under subsequent

Aets of Congress are examined, the pore strongly
they confirm the same view,
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In the Articles of Confederation of 1778, it
had been expressly stipulated that 'No
imposition, duties or restriotion shall de
1aid by any State on the property of the
United Sgates.' And in the articles which

the Ordinance of 1787 for the government of
the Northwest Territory declared should 'be
considered as articles of compact between the
original States and the people and States in
said Territory, and forever remain unalterable,
unless by common consent,' it had been provided
that 'no tax shall be fiaposed on lands the
property of the United states.' Comstitutions
end Charters, 8, 433.

The Articles of (.nfederation cetsed to ex~

ist upcn the adoption of the Federal Comstitution;
and the Urdinance of 1787, like all Acts of
Congress for the government of the Territories,
had no force in any State after its admission
into the Union under that Oomnstitution. Permoli
V. First Municipelity of New Orleans, 3 How,

589, 610 (44 U.5. bk. 11, L. ed. 739). Strader
tg. Graham, 10 How, 83 (51 V. S. bk. 13, 1. ed.
337).

The Constitution, creating & more perfect union
and increasing the powers of the National Govern-
ment, expressly authorized the Congress of the
United States 'to lay and collect taxes, duties,
imposts and excises, to pay the dedts and provide
for the common defense and general welfare of

the United States;' 'To excrcise exclusive
legislation over all places purchased by the
consent of the Legislature of the State in which
the same shall be, for the erection of forts,
magazines, arsenals, dock yards and other needful
buildinge;' and to 'dispose of and make needful
rules and regulations respecting the territory

or other property belonging to the United S¢ates;’
and declared, 'This Constitution and the laws

of the United S¢ates which shall be made in
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pursuance thereof shall be the supreme law

of the land; and the judges in every State
shall be bound thereby, anything in the
conetitution or laws of sny State to the con-
trary notwithstanding.' No further provisionm
Was necessary to secure the lands or other
property of the United States from taxation
by the States.*

In the case of Ceantral Pacific Railroad Company vs. State
of California, where the FPlaintiff sought to escape the payment of a
state tax, reported in 163 U, 8. 91, that Court at page 115, speaks
the following:

“Even in reepect of raillway corporations
created by act of Ccungress the claim of an
exeaption of their property from state taxation
has been repeatedly denied. This was so ruled
in Union P. R. Co., v. Peniston, 85 U, 8. 18
¥all, 5, 30, 36 (21:787, 791, 793), and Mr.
Justice Strong sald:

'It cannot be that & state $&x which remotely
affects the efficient exercise of a Federal
power is for that reason alome inhibited by
the Constitution. To hold that would be to
deny to the states all porer to tax persons or
property. Every tax levied by a state withdraws
from the rcach of Federal taxation a portion of
the property from which it is takea, &nd to that
extent diminishes the subject upon which Federal
taxes may be laid. The otates are, and they
must ever be, coexistent with the National govern-
went. Nelther may destroy the other. Hence the
Pederal Comstitution must receive a practical
construction, Ite limitations and 1ts implied
prohibitions must not be extended so far as to
destroy the neccasary powers of the states, or
frovcnt their efficient exercise. . . . . . .It
8 therefore manifest that exemption of Federal
agencies from state taxation is dependent, not
upon the nature of the agents or upon the mode
of their constitution or upon the fact that they
are agents, but upon the effect of the tax;* that
is, upon the guestion whether the tax does in
truth deprive them of power to serve the govern-
ment as they were intended to serve it, or does
hinder the efficient exercise of their power.
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A tax upon their property has no such necessary
effect, It leaves them free to discharge the
duties they have undertaken to perform. A

tax upon their operations is a direct obstruction
to the exercise of Federal powers., In this case
the tax is laid upon the praperty of the rail-
road company precisely as was the tax complained
of in Thomason v, Union P. R. Co. 78 U. 8.

wall, 579, (19:792) It is not imposed upon the
franchises or the right of the company to exist
and perform the funetions for which it was
brought into being. Nor is it laid upon aay

act which the company has been autiorized to

do. It i1s not the transmission of despatches,
nor the transportation of United States mails

or troops or munitions of war that is taxed,

but it 1s exclusively the real and personal
property of the sgent, taxed in comzmon with all
other property im the state, of a similar
character, It ie impossible t¢ maintain that
tidis is an interference with the exercise of

any power Delonging to the general government,
and if it is not, it ie prohibited by no
constitutional implicatiom '

1o Thomeon v, Unioca P. R. Co. 76 U. 2. § Wall,
§79 (19:782), the Union Pacific Railway Ccmpany,
eastern division, & corporation created by the
legielature of Kansss, received government aid
in bonds and land, &na, thus sided, constructed
its road to become cone link in the transcontinental
line known as the Union racific system, in
accorcance with the same acts of Congress re-
leting to plaiatiff in error, -nd conferring the
same functions and privileges. The state of
Kansas having subsdouently taxed the roadbed,
rolling stoek, and certain perscnal property of
the corporation, its stockholders sought to
enjoin the collection of the tax on the ground
that the property was mortgaged tc the United
Statee and that it was bound under the congress—
ional grant to perform certain duties and
ultimately pay 5 per cent of its net earnings

to the United States, and that state taxation

would retard the burden it it in the discharge
of its obligations to the general government,
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But the contention was overruled, and Nr,

Chief Justice Chase said: *'But we are not
aware of any case in which the real estate

or other property of a corporation not
orcanized under an act of Congress has been
held to be exempt, in the absence of express
legislation to that eifeet, to just contri-
bution, in common with other property, to

the general expenditure for the comwon benefit,
because of the employment of the corporation
in the service of the government, It is true
that some of the reasoal in the case of
MeCulloch vs. xarylamd, 17 U, S. 4 Wheat 3186
(4:579), secms to favor the broader doctrine.
put the decision itself 18 limlted to the case
of the bank, as & corporation created by a

law of the United States, and responsible,

in the use of its frunchises, to the goveran-
went of the United States., And even in
respect to corporations orgenized under the
legislation of Congress, we have already held,
at thic terz, that the implied limitation upon
state taxation, derived from the express
permission to tax snares in the national banking
association, is to be so coustrued as not to
embarrass the imposition or collection o state
taxees to the exteat of the permi=sion fairly
and liderally interpreted. . . . .%e do not
think ourselves warranted, therefore, in
extending the exemption established by the
case of ¥eCullock v, Maryland beyond its terms,
Ve cannot =2pply it tc the case of a corporation
deriving its existence from state law, exercising
its franchice under state law, and holdiig its
property within state jurisdiction and under
state protection. . . . .No one guestions that
the porer to tax all property, business, and
persons, within their respective limits, is
orizinal in the states and has never been
surrendered., It cannot be so used, indeed,

as to defeat or hinder the operations of the
National government, but it will be safe to
conclude, in general, in reference to persons
and state corporations employed in government
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services, that when Congress has not ianter-
posed to protect their property from state
taxation, such taxation is not obnoxious to
that objection. Lane County v. Oregon, 74
Us 8. 7 Wall, 77 (19:105); First Nat. Bank
v. Kentucky, 76 U. S. © Wall. 353 (19;701)."

Likewise, in the case of Coe v. Errol, 116 uU. 8. 517, where
the plaintiff sought to escape payment of taxes on personal property,
the Court speaks as follows:

*We have no difficulty in disposing of the
last condition of the question, namely: the
fact, if 1t be a fact, that the property was
ovned by persons residing in another State;
for, if not exempt from taxation for other
reasons, it cannot be exempt by reason of
being owned by nonresidents of the State., Ve
take it to be 2 point settled beyond all
contradiction or question, that a State has
jurisdiction of all persons and things within
its territory which do not belong to some
other jurisdiction, such as the representatives
of foreign governuents, with their houses and
effects, and property belonging to or im the
use of the Government of the United States.
If the owvner of personal property within a
gtate resides in another State which taxes
him for that property as part of his general
estate attached to his person, this action of
the latter State does not in the least affect
the right of the State in which the property
is situated to tax it also. It is hardly
necessary to cite autiorities on a point so
elementary. The 'act, therefore, that the
owvners of the loge in question were taxed for
their value in Maine, as & part of their
general stock in trade, if such fact were
proved, could have no {nfluence in the
deciczion of the case and may be laid out of view.

Ve recur, then, to & consideration of the
question freed from this limitation: Are the
products of a State, although inteuded for
exportation to another State and partially
prepared for that purpose by belng deposited

at a place or port of shipment within the State,
liable to be taxed like other property within
the State?
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Do the owner's state of mind in relation to
the goods, that is, his iantent to export
them, and his partial preparation to do so,
exempt them from taxation? This is the
precise question for solution.

This question does not present the predicament
of goods in cuurse of transportation through

a state although detained for & time within

the State by low water or other causes of
delay, as wa: the case of the logs cut in the
State of Maine, the tax on which was abated

by the Supreme Court of New Hampshire., Such
goods are already in the course of commercial
transportation and are clearly under the
protection of the Constitution. And so, we
think, would the goods in guestion be when
actually started in the course of transportation
to another State, or delivered to a carrier

for such transportation. There must be & point
of tike when they cease to be governed
exclusively by the domestic law and begin to

be governed and protected by the national law
of commercial regulation, and that moment seems
to us to be a legitimate one for this purpose,
in which they commence their final movement

for transportation from the State for their
origin to that of their destination. When the
products of the farm or t. e forest are collected
and brought ian fros the surrounding country

to a town or station serviang as an entrepot

for that particular region, whether on a river
or & line of railroad, such products are not
yet exports nor are they in process of exportation,
nor is exportation begun until they are committed
to the common ¢ arrier for transportation out

of the State to the State of their destination
or have. started on their ultimate passage to
that S.ate. Until them it is reasonable to
re.,ard them a2s not only within the State of
their origin, but as & part of the zeneral

mass of property of that State, subject to its
jurisdiction and liable to taxation there, if
not taxed by resson of their being intended

for exportstion, but taxed without any dis-
crimination, in the usual way and manner in
which such property is taxed in the State;* * **
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59 Corpus Juris at page 23, Paragraph 4, states:

#s + eIngofar as jurisdiction means sover-
eignty, the jurisdiction is continued in

the state within whose bporders the tract is
included, and for purposes of jurisdietion,
used in the governmental, as distinguished
from the juridical, sense, the tract forming
the subject matter of the agreemenhtremains
under the control of the State within whose
boundaries it lies.*

In the case of Leary vs, Jersey City, 208 Fed. 854, the Court
lays down the rule that the State within whose boundaries a tract
of land lies rather than the State to whom exciusive and extre
territorial jurisdiction under it is secured by an agreement, has
Jurisdiction for the governmental purposes of taxation.

It will be seen that the Federal Courts in consiruing the
right of taxation have due regerd for the sovereignty of the States
as to matters of taxation for state purposes and do not rule that
the sovereizuty of the State for such purposes is limited in any
way except insofar as the delegation of exclusive power of taxation
hes been granted not by one State byt by the several states compousing
the National Union and acting in coucert has been granted to the
Federal Government.

Section 6 of Article X of the Constitution of the State of
Missouri providee as follows:

“The property, real and personal, of the State
counties and other municipal corporations, and
cemeteries, shall be exempt from taxation.
Lots in incorporated citiees or towns, or
within one mile of the limits of any such city
or towan, to the extent of one acre, and lotse
one mile or more distant from such cities or
sowns, to the exteant of five acres, with the
builidings thereon, may be exempted from
taxation, when the same are used exclusively
for religious worship, for schools, or for
purposes purely charitable; also, such
property, real or personal, &s may be used
exclusively for agricultural or horticul tural
societies: Provided, That such exemptions
shall be only by general law,
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Section 7 of Article X of the Constitution provides:

"All laws exemptiog property from taxation,
other than the property above enumerated,

shall be void.®

We do not understand your inquiry to be with reference to
the properties named as exempt in Section 6 of the above Constitu-
tion of Missouri. It will be noticed that said Section does not
of its own force exempt cven the classifications therein enumerated,
but requires that before any of those classes are exempt there
must not only be & legisladive enactment so providing but it
further requires that such exemption shall be only by & general
law, No property in Missouri is exempt from taxation ex€ept as
defined by the above provisions and the herein referred to Federal

Constitution and Statutes.

Section 3 of Article IV of the Constitution of the United
atates provides in part as follows:

“The Congress shall have power to dispose of
and make all needful rules and regulations re-
specting the territory or other property
belonging to the United States; and nothing in
tais Constitution shall be 8o construed as to
prejudice any claims of the United States or
of any particular State.*

Article VI of the Federal Constitution in part is as
follows:

*This Constitution and the Lawe of the Unkted
States which shall be made in pursuance thereof,
and all treaties made or which shall be made
under the authority of the United States, shall
be the supreme law of the land; and the judges
in every State shall be bound thereby, anything
in the Constitution or laws of any State to

the contrary notwvithstanding.”

By the World Wer Veterans Act is is provided, Vol. 38, No.
454, U.8.C.A:

“The compensation, insurance, maintenance and
support allowance* * *shall be exempt from
taxation."
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This provision of the World War Veterans Act has been ruled
on in this State in the case of Butler vs. Cantley, 2326 ¥o. App.
1047, 47 3. %, (2d) 258. 1In that case the Springfield Court of
Appeals on March 7, 1932, handed down an opinion in which they held
that money whic h had been paid to the Administrator of an Estate
of a deceased Soldier of the World War by virtue of the terms of
the War Risk Insurance Act, and had been deposited by him thethe
bank which later falled, was entitled to preference. . .

W#e concelve this ruling to be based on the only possible
theory, that is, that the title to sald money had not at that time
been divestec out of the Federal Government.

A like ruling as that made in the Springfield Court of
Appeals case has also been made by the Courts of Connecticut,
West Virginia, Nebraska and Iowa.

Decisions to the contrary have been handed down by the
gtate Courts of Nebraska and ¥innesota, BSee Note 3, Vol. 53, No.
11 (April 1, 1933) Supreme Court Reporter, p. 416.

The State Courte in construing & federal statute have
the right to reach their own conclusion as to the construction of
a federal statute where no federal cases in point are cited. This
principle is asnpounced in the case of Hayland Flour ¥ills Company
ve. Missouri Pacific Rallroad Company, 6§ 8. W. (2d) 125, Certiorari
denied; %xrie Railroad Company ve, Heylend Flour Mills Company,
48 8, Ot, 433, 277 U. 8, 5868, 73 L. pd. 1001,

On account of the diverse and oppostte rulinge by the
Courts of different states in construing this identical guestion
the Supreme Court of the United States assumed jurisdiction of the
question in the cese of Spicer ves, Bmith which is herein after
referred to.

This of course being a federal statute the decisions of
the federal Courts are controlling on 8tate Courts in cases decided
by the Federal Cour:.s construing a Federal S¢atute. . See case of
Illinois State Trust Company vs. Missouri Pacific Railroad Company,
6 8. ¥, (2d4) 388, Certiorari denied; 48 8. Ct. 235, 378 U. 8. 833,

The determinative guestion is, when does money pald by the
Government cease t0 be government money and assume the status of
privately owned woney, i. e. when does the title pasa?
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In the case of Pagel vs. Pagel as Administrator, decided
March 5, 1934, by the Supreme Qourt of the United States, reported
in Vol. 78, No. ¥, page 637, United States Supreme Court lLaw
Edition, Advanced Opinions, that Court held that war risk money
paid to the estate of an insured soldier upon the death of the
designated beneficiary before receiving all the installments, is
not exempted from the claims of his creditors. At page 629 the
Court says:

*The purpose of the exemption, Par, 454, is
to safeguard the insured soldier and the
beneficiary payments made under the policy
t0 them or for their benefit* * *Upon the
death of the insured the father whom he had
designated as beneficiary was by the Bureau
avarded monthly payments t0 continue until
death. The language of the statute limits
the exemption to 'any person to whow an
award is made'. It 18 clear that the
statute does not extend the exemption upon
the insured and beneficiary.*

In the case of Spicer vs. Smith, 55 S.Ct. 415, the United
States Supreme Court in defining when money paid by the Federal
Government undcr the War HRisk Insurance and Disabiiity Compensation
Aet loses its identity as government money and takes oun the status
of privately owned money says, speaking of the contention of the
uardian that the Latter was eutitled to a preferred claim for a

k deposit pald by the government to the guardian which he deposited

in the baak:

“He asserts ihat under acts of @ongress later
to be considered, the war risk insurance and
disability compensation paid to & guardian of
an incoupetent veteran remains the money of
the UnitedStates so long as it is subject to
his control and sugzests that the guardian is
& mere instrumentality of the United States
for the disvursement of such money for the
benefit of the veteran.® _

In holding against this contention that Court seid 1. c. 416:

#s ¢ spunquestionadbly payment to the guardian

vested title in the ward and operated to die-

charge the obligation of the United States in
respect to such installments® * *Jt remults that the
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deposit in guestion does not

belong to the United States and,

as indebtedness to it, 18 essential
to priority, the guardian's claim
under that Sectiorn is without merit.*

The Supreme Court of North Carolima in the case of
Martin vs. Guilford County, reported im 158 8. E. 847, in con-
struing this principle said:

“In the instant case, the sum of

money which was paylﬁle to plaintiff

as a veteran of the World war, under
the act cf Congress, as compensstion,
insurance and maintenance and support
allowance, has been paid to him, he has
acguired full and unrestricted {itlo to
the money, free from any control over
the same by the government of the United
8tates; he has invested it, as he had
a right to do, in the purchase of a lot
of land and an asutomobile, which are
subject to taxation by Guiiford County,
under the lawe of this state. We think
it clear that by the enactment of
sections 454 and 618 of Title 38, U.S8.C.A.
Congress has not undertaken to exercise
any control over the property, real or
personal, now owned by the plaintiff,
and that sald property is not exempt
from taxation by Gui.ford “ounty, under
the laws of this State, applicable to
said property as well &s to all other
property in said couaty."®

In the cese of Duzan ve. Cantley, Commissioner of Finance,
55 8. W. (2d4) p. 711, 1. c. 712, our Kaneas City Court of Appeals
said, speaking of the same subject:
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"1t is argued that the money shall not
be subject to the claims of creditors,
and since there can be no assigaseat or
garnishment or cther proceeding against
the beneficiary, therefore the relation
ship of debtor and creditor cannot exist,
especially where the bank tukes the fund
with knowledge of the scurce thereof.

Tuls coatention is on the theory that

the purpose and intent of the legislaticn
in behall of veterans is to protect the
money frow all claizs, except the United
States Government, not oanly until it

comes into the hunds of the veneficlary,
but also until the latter has himself
spent it., W¥e think this is not the
correct counstruction or ianterpretstion

t0 be placed thereon. 1In our view, funds
thues srising are not thus protected after
they heve once come into the hands of the
beneficiary. They have then become his
absclute property, and having once come
into his hands are no loager an object

of solicitude or care on the part of

the Government. The latter is careful

to protect the fund until the beneficiary
receives it, but nc further. This secms
to be clear from the use and subseguent
reliterstion of the word 'payable.' So
long as & fund is 'payable' to u person

it has not yet reached his hands, but

when it has, it cancot longer be said to
be payable to him. This is Dorne out by
the plain iuteat of secticn 54, p. 81, of
the above-mentioned USCA, where in protect-
ing money due pensicners, attac.ment, levy,
or seizure of such funds is prohibited,

it speanks of money 'due, or to become due'
to any pensiouner, ‘wshether the same remalns
with the Pension Office, or any officer

or agent thereof, or is in course of
transaiseion to the peasiocner.' It is

aot exeupt after it is pala to the pensioner.®
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For a like expression of the Courts we also cite the
case of State vs. Wright, 140 So. 584, by the Supreme Court of
tlabama, State ex rel. Smith ve. Board of Commissioners, 294 Pac.

g165, where the Court says, 1. ¢. 92l1:

"fe cunclude that the intervention

of & guardian does nct Leave the

pension funde stili in the hands of

the government 0 that tney are still
'payable' or 'due' the ward as ex-
pressed by 38 USCA Sec. 454, e0 as to
exempt them from assignment, execution,
and taxes, but, when paid to the guardian,
the title and poss=ession have both passed
from the government, and they are no
longer 'payable', and consequently not
entitled to any exemption from taxes
under Section 4054.°

In the case of Trotter, Guardian, ve. State of Tennesses,
United States Supreme Court Law Edition, Advanced QOpinions, Vol.
76, No. 3, the Supreme Court of the United States had under con-
sideration the guestion of exemption from taxetioa of compensstion
and war risk disabiiity benefits to & wentsally incompetent veteran,
aod the guestion a&s to the righbt of exemption of land gurohalod by
the guaraian of such incompetent, the same being paid for in cash
out of the moneys theretofore received from the govermment in
payment of compensation and war risk insurance.

The Court in bolding there was no exesuption from taxstion
states, l. c. 129

“Exemptions from taxation are not to

be enlarged by impliication if doubts

are nilcely val:nced.* * *on the other
hand, they are not to be read so
grudgingly as to thwart the purpose of

the lawmakers, The moneys payable to
this soldier were unguestionably exempt
till they came into his hapnde or the hands
of hie guardian.® * *we think it very
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clear that there was an end to the
exemption when they lost the quality

of moneys and were converted inte land
and buildings. The statute speaks of
'compensation, iasurance, and msintenance
and support lilownnco payable' to the
veteran, and declares that these shall

be exempt. Je see no tokea of a purpose
to extead & like immunity to permanent
favestueats or the fruits of business
enterprises. Veterans wiho choose to
trade 1o land or in merchandiee, in bonds
or in shares of stock, must pay their
tribute to the state,” = » &0

The Courts have generally refused to enlarge on the
statute on exemptions uuder consideration. They in heolding that
the guardian, of & winor, of funds that have becn paid by the
Government to the gusrcian of the ward, who hes them on deposit in
the bank, is not entitled to & preferred claism for the same, as
was held im the Spicer case, supra, huve gone much further in
ruling that the Govermmcnt identity or protection has ended, than
is neccssary to g¢ in holding that the real estate purchased with
money received by the War Veteran as compeusation from the Upited

States Goverament is subject to taxation.

The trend of the courts, and we thin: the holding,
i{s to the view that zhen the Government mcney has actud ly been
received, either by the party so entitled thereto or received by
bis guardian, that thereupon it loses its identity as public or
government money &nd then has no other protection than that of

the usuzl private individual. The title thereupon passes from the

governaent.

CONCLUSION,

It is the opinion of this Department that real estate
jn the State of ¥issouri, purchased with money received by a war
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veteran as compensation from the Unlted States Government under the
World War Veterans Act, 1 s not exempt from taxation.

Yours very truly,

DRARE @AT3ON
Assistant uiorm General

APPROVED:

John W, Holfman, Jr.
Acting Attorney mu:’n).




