BUS AND TRUCK LAW: (1) A truck domiciled in a foreign State
apgl operating as a contract hauler in inter-
state commerce over the highways of this
? te comes within the Act.

2) Contract hauler domiciled in foreign
State and operating in interstate commerce
through Missouri must obtain a contract
hauler's permit.

™
May 38, 1935, —_

FILED

-

Hon. W, P, Wilkerson
Prosecuting Attorney
Scott County 7
Senton, Missourl

Dear 8ir:

This will acknowledge receipt of your let-
ter requesting 2n opinion from this office which reads
as follows:

"The above identified defendant has
been arrested and brought into our
court by & highway welight officer,
charged with operating a motor car-
rier in interstate commerce without
a nermit from the Public Service
Commission so to do, and in another
affidavit is charged as operati

ag a contract hauler in interstate
commerce without a2 permit from the
Public Service Commission so to do.
This defendant claims that he is
operating as & contragt hauler, and
hags been advised by coungel that he
does not have to secure & nermit from
the Public Service Commission so to
do.

"This same defendant was recently
brought into our court on thie same
charge, and I dismissed the case, for
the reason that Section 526871 declares
it unlawful for any motor carrier to
operate as above, without a permit, and
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Section 5264B describes a motor carrier

ag 2 common carrier, in effect, Because

I could not nrove that he was operating

as 2 common carrier, I dismissed the case,
The Public Service 6onnisslon men and the
highway patrol have criticized me severe-
ly for this action, stating that conviction
could have been had, and stating that the
Public Service Oomminalon instructe them
to the effect that any person operating
any sort of a vehicle for hire is subject
to the provisions of .Article 8, Chanter 33,
Laws of 1929,

"There has been considerable discussion of
these caseslhere with five or six lawyers in
it, and they seem to divide about fifty-
fifty in their opinion,

"I wish you would please advise me,

"(1) whether & truck, domiciled in a foreign
state, and operating as a contract hauler in
interstate commerce, falles within the act,
and if so, please give me citations.

"(2) whether you believe that a contract
hauler, domiciled in a foreign state, anc
oporating in interstate commerce through
Migsouri must obtain a certificate of pub-
lic convenience and necessity, an inter-
state permit, or must, in fact recognize
the authority of the lissouri Public Ser
vice Commisesion in any way.

"I $rust that these matters have already
been threshed out by your Department, and

I would greatly appreciate you sencing me
copies of your opinions, together with an{
other opinions that bear upon this subjec :
and which you think might be of use to me,

The Aect about which you inquire was formerly found in
Article 8, Chapter 33 of Revised Statutes of lissouri, 1929,
The General ssembly, at its regular session in 1831 (Laws
of Mo. 1931, page 304) amended saild law by repealing the
whole of said article and enacting in lieu thereof seventeen
new sections, numbered 5364 to 5380 inclusive; said new
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article being designated Article VIII, and was intended
"for the supervieion, regulation and iieonuing of trans-
portation of persons and property for hire over the pub-
lic highways of the State of Missouri by motor vehicles;
conferring jurisdictionwon the Public Service Commission

to license regultte and supervise such transportation;
providing for the enforcement of the provisions of this

Act and for the punishment for violation thereof."

The Act divided the use of such motor vehicles into
two classes; the one designated as "motor werrier", which
wag given & meaning equivalent %o that of a common carrier;
and the other designated as a "contract hauler”.

"Contract hauler" i defined by paragraph "c¢" of
Section 5264, as follows!:

"(e) The term 'contract hauler,' when
used in this act, means any person,
firm or corporation engaged, as his or
ite prineipal businese, in the trans-
portation for oemponna;ion or hire of
persons and/or property for a particular
person, persons, or corporation to or
from a particular place or places under
gpecial or individual agreement or agree-
mente and not operating as a common car-
rier and not operating exclusively with-
in the corporate limits of an incorporated
city or town, or exclusively within the
corporate limits of such c¢ity or town
;:d.itg suburban territory as herein de-
ned.,

Section 5270, Laws of Missouri, 1931, page 309, speci-
fically applies to contract haulers and ghves the Public
Service Commission the power and authority "to license
supervise and regulate every contract hauler in this B%ate,
except as provided in Seotion 5365 of this Act.* Said sec-
tion gives the Public Serfice Commission "the power and au-
thority vy eral order or otherwise to prescribe rules
;nd re at?g:n governing all contract haulers as herein de-
ined. :

Section 5371, Laws of Missouri, 1831, page 310, provides
in part as follows:

"It 1 hereby declared unlawful for any
contract hauler except as provided in
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Section 5365 of this Act, to opnerate
or furnish transportation for persons

or nroperty, or both, for hire over the
highways of this state, without first
having obtained from the commission &
contract hauler's permit, ***+»#

The above section makes no distinection between 2 con-
tract hauler ovnerating in int~rstate commerce and one operat-
ing in intrastate commerce.

Section 53?3. R. 3- HO. 1939’ (L&'. of HO. 1931. p‘g.
314), provides that no certificate of convenience and neces-
sity or contragt hauler's permit shall be igsued by the Pub-
lic Servige Commission until and after such carrier shall
have fildd with, and the same has been approved, by the com-
mission of this state a liability insurance polioy or bond
in some reliable insurance company or association or other
insurer's certificate to the commission and authorized to
transact insurance business in this State, in such sum and
upon such conditions as the commission may deem necessary
to adequately protect the interest of the public in the use
of the public highways, which 1iability insurance shall bind
the obligore thereunder to make compensation for injuries
to persons and loss of or damage to property resulting from
the negligent operationaf such motor carrier or contract
hauler. id seection, however, contains the following
proviso:

'Ergvédsd, that subsection 'b' of sec-

tion of this act, relating to lia-
bility insurance policy -h51} apply to

Anterstate gontract

The above proviso makes it plain that the Legislature
intended that the act should apply to contract haulers en-
ed in interstate commerce as well as those engaged in

nitrastate commerce,

Jugge Reeves in the case °f7§’§!5£3§§§ﬁ:§35¥§33 v.
%ﬁi&*ﬁhl Fed, zad)loo. eit, 1037, in wp ng the consti-

ity of the act in question said:

“{1) 1. At the outset it must be acknow-

ledged that the state has the power to
regulate and control the movemente of
motor vehicles over its highways., This
it may do in the interest of public con-

venience and safety and for the protection
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of the highways, **** Provisions of
this character have been uniforaly
sustained. Buek v. Kuykendall, 267
U, 8. 307, loc. cit. 314, 45 8, Ct.
334, 69 L. Ed, 633, 38A L. R, 286;
Stephenson v. Binford et al. (D. C.)
53 Fed. (2d4) 509,

"(2) Moreover, while 'a citigen may
have, under the Fourteenth Amendment,
the right to travel and transport his
property upon them by auto vehicle,'
yet 'he has no right to make the high-
ways his place of business by ueing
them as 2 common carrier for hire.

Such use is a privilege which may be
grsntod or withheld by the state in

te diseretion, without violating either
the due process or the equal protection
clause,' Packard v. Banton, 264 U, S,
140 loc. cit. 144, 44 8, Ct, 267, 68
L. Ed, 596,

"(3) The highways belong to the state.
It may make provisions ap-roonriate for
secur the safety and convenience of
the public in the use of them. Kane
v. State of New Jersey, 242 U, S. 160,
37 8, Ct, 30, 61 L. Ed, 322,

*“(4) 2. Assuming, therefore, the pow-
er and right of the state to regulate
and supervise its highways, such right
cannot be hampered or restricted with-
in narrow bounds, On the contrary,

to the end that such right might be ful -
ly enjoyed and exercised, there is a
constant recognition of ihe prineiple
that the state 'has a broad discretion
in clagsification.' Smith v, Ozhoon,
283 U, 8, 553, loec. oit. 566, 51 S.

Ct. 582, 587, 76 L. Ed, 1364. Upon
such classification, no person can in-
terpose an objection, save only in
those cases where the classification

or discrimination is entirely arbitrary.

"(5-7) 3. Every presumption must be
indulged in favor of the constitu-
tionality of the law. While validity
of a statute cannot stand upon legis-
lative declaration alone, yet the rule
is that the legislative declaration

5/28/35
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of purgoso and policy is entitled to
gravest consideration, and, unless
clearly overthrown by facte of record,
must prevail.' Foster Packing Co. V.
Haydel, 278U, 5., 1, 49 3, Ot, 1, 73

L. Ed. 147; Stephenson v. Binford, (D.
C.) 53 F. (2d) 509, loe. oit. 514,

"The rule wae well stated in Continental
Baking Co., V. Woodrlng (p. C.) 55 F.
(2d) 347, loc. eit. 363, wherein Judge
licDermost of the Tenth Oircuit said:
'%hen the Legielature acts within the
scone of its legislative power, when no
facts are disclosed ag to the reasons
wvhich actuated the legislation, the pre-
sumption of conetitutionzlity stands
unless no fair reason ¢an be acowiboa
for the legislative action., Hardware
Dealers' Ine. Co. v. Glidden (284 U, S.
161), 52 s, Ot. 69, 76 L. Ed. 214}
O'Gorman v, Hartford Ins. Co., 282 U,

8, 251, 51 8, Ot. 130, 76 L. . 324;
Standard 01l Co., v. Marysville, 279

U. 8. 582, 49 8, Ct. 430, 73 L. Ed. 856,
That a 1egillltive clagsification should
stand, "iT any state of facts reasonably
can be conceived that would sustain 1t";
that the burden is on the agsailant to
show thet the classification is "essential-
ly arbitrary, e

The purpose of the legislation in question iz clearly
expressed in the message delivered by the Governor to the
General Assembly requesting said legislation. In the
Schwartzman mese, supra, the Court, quoted from the Governor's
message as followe:

"Poday the state highways, which are the
property of the peorle and a matter of
great pride and concern to them, are
being more and more crowded with busces
and trucks, which, Ly reason of their
great lengfh, widih and weight, bid fair,
unless restrained, to crowd off the pri-
vate vehioles, to accommodate which,
orimarily, the highways have been con-
structed, * * ¢

“The trucks are serving 2s a convenience
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to farmers and shippers E.nerallié and
the busses are an agcommodation the
traveling public. Their use of the high-
waye, however, should be restricted a
regulated %o protect those traveling in
privete vehicles, and limitations should
be placed on thelr equi-ment to nrevent
damage to the highways and to protect
¢itizens using the highways,."

The court, after quoting from said message, at loe,
eit, 1037, said:

"'The whole enactment, in view of the
foregoing, appears to be designed to
aooonpllsﬁ the legislative purpose as
declared by it 'of promoting and con-
serving the interests and convenience
of the public,'

"It is obvious, in view of the evidence
before the court, that it was needful
legielation not only to limit the num-

ber of motor vehicles in use on the high-
ways, both as common ¢arriers and contract
haulers, but in like manner to supervise
and reculate them in the matter of the
gize of the trucks, the character of busi-
ness done, and the respensibility of the
operators,”

It has been held on numerous occasions that a State
may, in the exercise of its police power, regulate the use
of its highways by vehicles engaged in both interstate and
intrastate commerce, In the case of n;ggsgxrv. 5@@1&;
%&;}}j&gg_g%;. 289 U, 3, loc, cit. pagee and 98; Law

o 10C, ©1%, 1056, the Court said:

"Protection gyaiast accidents, as againet
crime, presents ordinarily a loeal prob-
lem, Regulation to ensure safety is an
exercise of the police io e It 48
primarily 2 State function, whether the
locus be private property or the public
highways., Congress has not dealt with

the subject. ence, even where the motor
cars are used exclusively in interstate
commerce, a State may freely exact registra-
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tion of the vehicle 2nd an operator's
license, Hendrigk v, Maryland, 235 U,

s. 610, 632, 59 L. ed, 385, 390, 35

3, Ot. 140; Olark v, Poor, 274 U. 8.

554, 557, 71 L. ed. 1199, 1300, 47 8.

0t. 702; Sprout v. South Bend, 377

v. 8. 163, 169, 77 L, ed, 833, 836,

48 3. O0t, 503, 62 A.L.,R, 45, may re-
quire the appointment of an agent upon
whom process ¢an be served in an action
arising out of operation of the vehicle
within the 3tate, Xane v, New Jersey

242 U. S. 180, 6l L. ed. 322, 37 8, Ot.
30; Hess v, Pawloski, 274 U, 8§, 353,

356, 71 L.el. 1791, 1094, 47 8. Ot.

832, and may require carriers to file
con{racts providing adequatie insurance
for the payment of judgments recovered
for certain injuries resulting from

their orerations., OContinental Baking

Co. v, Woodring, 288 U, 8., 352, 365,

366, 76 L. ed, 1155, 1163, 1164, 52

8, Ot. 595, 81 A. L. R, 1402, Commare
Packard v, Banton, 284 U, S, 140, 68

L. ed. 596, 4 5, Ot. 257; Soroul v,
South Bend, 2377 U, 8, 163, 171, 172

72 L. ed. 833, 837, 838, 48 S, Ot. §02,
62 A, L. R. 45; Hodge Drive-It-Yourself
Co. v. Cincinnati, 384 U, S, 335, 337,

78 L, ed., 333, 3236, B2 S5. Ct., 144. The
State may cxciule irom the public high-
wvays vehicles engaged exclusively in-
interstate cozmerce, if of a size deemed
dangerous to the public safety, lorris

v. Duvy, 374 U, 9. 135, 144, 71 L. ed.
966,971, 47% Ot. 548; Soroles v, Bin-
ford, 286 U, 3. 374, 289, 390, 78 L. el.
1167, 1179, 1189, 52 8, Ot, 581, sSafe-
ty may require that no additional vehicle
be admitted to the highway, The OGommerce
Clause is not viclated by denial of the
certificate to the appeliant, if wupon
adequate evidence denial is deemed neces-
s2ry to promote the nublic safety. Commare
Hammond v, Schapni Bus Line, 275 U, 8,
164, 170, 171, 77 L. ed. 218, 220, 221,
e 8. ct. @s.

Bearing all of thesove in mind, we will now answer
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your qguestions in the order in which you ask them,

I.

It is the opinion of {his denartment that a truck
domiciled in a foreign statle and onernting #8 2 contract
hauier in intergtate commerce over the highways of this
getate comes within the Act,

II.

It is the furiher opinion of this Departimeni that the
provieione of Article 8, do nol recuire a contract hauler
domiciled in & foreign state and overating in interstate
commerce through Migsouri to obtain & certificate of publie
convenicence and necessity or &n interstate pernmit, but that
Section 5271 of Ariicle 8, does require such a ountraat
hauler to obt=in a oontract hauler's permit from the Public
Seryice Commission., It is our further opinion that such
& contract hauler is subject to the nrovisions of Artiacle 8,
which anply to contract hauleres and must recopnige the au-
thority conferred by seid article upon the Public ~ervice
Onmmiasien of the State of HMissouri,

Yours very truly,

APPROVED:
J. Z. TAYLOR
Asgictant Attorney-General.
ROY MCKITTRIOK

Attorney-General,

JET/af]




