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OUNTY BUDGZT ACT: County Ccourt cannot transter funds 2t th Jgp.
glbsa of the fiscal year to any of the classex for use for the ()
current year if velid and outstanding obligations in the nature of

warrants exist.

Honorable Joseph V. #illhlte
Frosecuting Attorney
Grant City, dlssourl

Dear S1lrs

This Dspartment is In reeelpt of your letter
of April 11, wherein you make the following request:

"At the request of the County Court
and of the County Ireasurer I am
writing you for an opinion on two
propocitlions,

lst. The County Court has ordered
the County Treasursr to transfer all
surplus funds remaining, after the
payment of all warrants issued for
current expenditures for 1934, in
the general ievenue Fund for 1934,
the bBridge Fund for 1934, and the
Contingent fund for 1934, or Classes
1, 2, 8, 4, 5 and 6 under the Sudget
law, Into Class B for 19865, while as
a matter of fact there are numerous
outstanding, unpeid warrants for the
prior yearse of 1930, 1931, 1932 and
1933 drawn upon reld funds for thoee
YOars,

Inder those condit’'ons, has the court
a legal right to transfer sa'd surplus
from 18534 to the funds of 1025, in-
stead of applying sald surplue to the
payment of the oldest ocutstanding
warrcntas?
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end. If the Court has no legal right
to order such a traensfasr, is the
treasuresr protected in making eald
transfer by the i1lle:al order of

the Court?

I am snclosing heraw'fh a copy of
the Court Urder,”

1.

COUNTY COURT CANNOYT TRANSKFuR
A SURPLUS R-JAIRING AT THE
uND Or THFE FISCAL YUAR TO ANY
OR: O: THE FIVE CLAESES, TO
BE USED IR THE CURRERT Y:saAR
BY THAT CLASE wWH-N YHiRs ARE
VALID OQUTSTANDING WARRANTS
AGAIRST THR COUNTY.

‘e are grateful to you for inclosing the prepared
brief of Honorable hllie Beevers, in support of the cone
tention that the funds mentioned in your letter can logally
be placed in Class 2, ELvidently the motivating cause
which inaugurated the County budget Aet by the Leglslature ,
was to promote economy and officieney in county covernment,
The Legzislature evidently hed in mind a s!'tustion as proe-
sented in the ‘tatement of racts attached to your letter,
The btusiness oftentimes In various countiees has been very
loosely conducted. The first step of the Legislature In
the correcting of the abuses was the pnalago of Seetion
9874, in conformity with Sections 11 and 12 of Article XII
of the Conmstitution, 1t being the intentlon of said amend=-
ment to abolish credit system and establlish the cash system
in public business,

A decision discussing the financiel history of
the countles, which will have a bearing on the final con-
clusion in this opinion, 1s that of Kansas Clity,Fort Smith
Rallway Co. ve. Thornton 152 Ko, 1. c. 574:
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"It was plainly polinted out that the
narposa of the constitutional prevision
guoted was to put counties and cities

upon & cash basls, and to abolish the
eredit system upon which they had proe
ceasded before the adoption of the Cone
gtitutlon of 1875, by prohibiting a
county or city from beecoming !indebted

in any manner or for any purpose to an
amount exceedinz in any yeer the income
and revenue provided for such year,
without the assent of two=thirds of the
votsre thereof voting et an election to

be held for thet purpose,' ete. it was
eleo expressly held 'n Fayne's case that
this was declared to be the purpose of
section 12, artlicle X of the Constitution,
in Book v, sarl, and that it was held in
that case, that: tUnder this section

the county court might anticipate the
revenue collected, and to be collected,

for any -iven year, and contract debts

for ordinary current expenses, which

would be binding on the county to the
extent of the revenue provided for that
year, but not in excess of it.' it was
also pointed out In Payne's case that it
was decided in Schell's case, that:

'County warrante for past Indebtedness,
though valld, can not be psid from the
revanue provided for current sxpenses,
until all warrants, drewn for expences

of the year for which the taxes were
levied, have besn peaid.' It is also

a fact that the prior cases and the stadu-
tory vrovisions relied on by the plaintiff,
were fully considered 1in Schell's case,

The result reached in the Payme cass was
not hastily or !11 sadviséedly arrived at,
tut was the logiecal =ffeet of a gradually
developed understanding and appreciation
of the true meaning of the provision of the
Constitution quoted., A8 claimed by
counsel section 3205 has besn on our statute
books =lnee 1835, but prior to the adoption
of the Constitution of 1875 there was no
organie law which stood in the way of itse
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enforceamsnt, The rasuli was, over-

whalming debts ware contracted, which
nocessarlly went unpald or excesalve

taxet!ion had to be lavled to pay themg

the effect of which impaired the eredit

of the eountiss und elties, engendered
reckleesness and extravagance in the
menagement of the putlic btusiness and
constantly oppressad the taxepayers,

These were the evils that sections 11

and 12 of article A of the Constitution

were intonded to remedy, first, by

limiting the rate of texatiocn and,

gsecond ,by limiting the yearly e xpenses

to the revenue provided for each year,

ihe wisdom of these sefeguards has been

fully demonstrated Ly the expericnce and
improved finsncilal status of ths countiece

and c1ties sinece those provisions were
adonted, It 1e the duty of the courts

to anforce the organie law and to brush

ar'de any statute which conflicts with

1t whether it was passed before or after

the Constitution was adopted. Under these
provisions of the Constitutlon warrants

may be 1ssued to the sxtent of the revenue
provided for the yoear in which such warrants
were isszued, and the warrants sc issued each
year ust be pald out of the revenues provided
and eollected for that year, If the revenue:
collécted for any year ior any reason doss not
equal the revenue provided for that yesar amnd
hence 18 not sufficient to meet the warrants
{esued for that vear, the deflcit thus caused
can not be made good out oif the revenue
provided and ecllected ror &ny other year
until all the warrante drawn and debts cone
tracted for such other yesnr have been paid, or
in other words, only the surplus of revenue
eolleseted for any one yeer can be applied

to the deficlt of eny other year. Thus

cach year's revenue 1s made applicable,first,
to the payment of tie deuvts of that year,

and secondly, 1f there 1s s surplus any year
it mey ve applicd on the debts of a previous
year, The intended efiect of all which is

to abolish the credit system and to establish
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& cash system in publie business, If

this rule results in any county not having
roney enougsh to pay &g it soes or to rum
ite govermmental afiairs, the remedy 1s

rnot with the courts, Having reached this
understanding of the meaning of the vone
stitution 1t follewe, without the necessity
of any snalytical exsminstion or comparison
of =ztatutes or prior declsions, that all
statutes or declslione providing or holding
a contrary rules muet give way.

Seetion 9874, referrsd to above, 1s expressly
repeeled by the County cudget sct, snd the flve classzs
originelly contelned in seld seetion sre broucht forward
in the new ‘vdget sct, with minor chengee in the substance
of the section, but places the mendatory duty upon the
eounty court to secredly preserve the priorities of the
clazses over each succeed!n; class, ‘he lsarned attorney
Insists that under Seetion 12167 reletin- to transfer of
county funds, and fection 12168 bein:s the eonstruction of
Seetion 18167, that the county court hes the legal right to
transfer eny beslance to eny of the classes to be used by
that clas2 for the currant yeer, %#e would have no
difficulty in egreein: with the leerned sttorney in the
applicabllity of =aid seetion to the point in the guestion
1f it were not for the fact that there are outstanding
warrants azainst your county. Ihe decision in ths case of
Decksr v. Diemer 289 Wo., 1. c., 336, unquestionably bears
him out in his contention, but the case of Holloway v.
Howell County 240 Yo, l. €. 512,613, also bears out his con-
tention 1f it were not for the fact the court in its decision
said:

“But 1f there was, then under certain
statutory conditions, the county court
had the right to transfer it to other
proper funds and use 1t for eounty oure
posoe for onsulng yeoars or existing
deflcits, if any, efter all contracts
entered into with reference to the current
year creating preeent indebtedness have
been complied with and all outstanding
current county obll atione had beon
satisfled,”
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Therefore, we can agree with the learned
attorney to the extent that i1f there i1s a surplus et
the cloere of the fiseal yesar the same may be transe
ferred undasr the secticons herein referred to, but we
cannot agree with him that the transfer of the funde
can be made 1f there are velid outstanding warrants
which have besn ifssued out of said funds. ie shall
next discuss our reoasons for our views to the contrary.

Class &, page 5423 lews of Kisgovri 1933, cone
tains the provision that: "1f thers be ountstending
warrante constituting lepgel obligetions sueh warrants
shall first be pald before any oxpendituro ie anthorized
under cless 6." ind, sgain, under feetion 5, page 344,
Lawe of iilssourl 1833, "Nor mey any warrant bs drawn or
any ocbliration be Incurred In eclass 6 until all oute
atanding lawful warrante for »rior years shall have been
paid," Under Cectlion 4, pege 343, 1t becomes the
duty of the county clerk, among others, to 1ist,"Less
outstanding warrente for preceding yeers ag 101101::
(11st total Ly yesrs) Less all known lewful obligat!ons
against the county Deeember 31,last, and for which
warrants were not drawn et that date (ftemized 1list of
thege obl! stions -met be sttecred to the estimate)

Total »vnpsid olligations of the county on January lst

of eurrent yoer. (This shell include unpeld warrants

end outstanding bille for which warraente may lssue)."

Thus 1t w%ill be notsd that the eounty ecourt, Iin preparing
the cudget end earrying out the terms of the county sudget
Aet should have before them a oumplate financial picture
of the county.

#® econasider the casze of “tate ex rel, v, Johnson
162 #o. le co 631, to be suthority es to how the surplua
funds renaining mt the end of the? current year may be
Used,

“Thie esection then had been the law of
this State for twenty years before the
adoption of ths Constitution of 1875,
Frior to that, 1t was not necessary
that a county warrant should be drawn
upon a special fund or that it should
come to the holder during the yeer in
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which the indebtedness was created.,

vhat, then, was the effeet of the Con=-
stitution upon this seetion? As was

ruled in sndrew County v. Schell, 135 io.

31, and State ex rel. V. Payne, 151 ko,

670, that section was modified by the
Constitution to the extent that there-

after the warrants drawn by the county

court In any year to meet all the neces-

sary and current expenses for that year

muet first be pald in full in the order

of their reglstration, and if a surplus

was left, then the sectlion operated on

all other warrants just as 1t had previous

to the adoption of the Constitution of 1875.
In & word, that section, in so far only as

1t conflicted with the provisions of section
12 of article 10 of the Constitution,became
noperative by force of the Constitution es
soon as 1t went into effect, because Incon=-
gistent therewith, Ofut with this exception
there 1s no such repugnancy as requires us

to hold it was absolutely repealed,the rule
of construction teing that before 1t shall

be construed as repealed by implication

only, the two must be so repugnant that

both can not stand, and, we think,with

the modification we have mentioned, hoth

can stand, Such has been the opinion of

the Legislature, we think, from the fact

that this section has been preserved through
three revisions since the adoption of the
Constitution. Ye conclude that this surplus,
after the current expenses for the years

1895 and 1896 had all been pald, at once
became subjeet to this general statute,section
5166, Hevised Statutes 1889, which provides a
just and equitable rule for the payment of the
debts of the counties, The preferred right
of peyment sccording to registration is not
taken away further than the chan conditlion
wrought by the Constitution requires, and when
the Constitution 1s read into and with this
section, 1t merely changes the order of psyment
g0 that the funds provided for each year's
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expenses 1s primarily the fund out of
which warrants drawn for those expenses

are to be paild according to thelr presen-
tation and registretion in that year, and
when they are all pald and a surplus,as

in this case,remains, then 1t 1s espplicable
to unpald warrants of former years and
seetlon 6771, Revised Statutes 1899, pro-
vides the rule of priority, just as 1t 4did
before 1ts modification by the Constitution
of 1875, end the surplus is not to be
distributed pro rata,"

In the case of Trask v, Livingston County 210

Voe. 1o co 597, wherein the court was considering the
question of using funds for expendlitures in future years,

salds

"It has been very recently considered,

in 1te application to the subjeet In hand,
by the Court In banc, and the conclusion
was announced thst such an obligation to
pay an agreed sum, year by year, for the
furrishing of certalin necessary supplles
during e term of twenty years, was not an
immediate Indebtedness for the entire
amount that misht ultimately become due

by installments during that term. (Saleno
ve. Neosho, 127 Mo, 627,) It will, we think,
be seen upon close examinatlon of Saleno v.
Neosho and the Lamar cases that the great
question was whether there was an aggregate
'ndebtedness created in the berinning which
would exceed the debtemaking power of the
corporation or whether the indebtedness
should be treated only a®s an oblirsation
which would arise from year to year as the
water contracted for was furnished, and in
order to ascertain whether the municipal
corporation was transgressing the consti=-
tutional 1imit regard was had only to the
amount which might fall due within a cer=-
tain year and 1f the revenue for that year
was sufficient over and above the payment
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of other expenses, then there was no
debt Incurred within the constitutional
prohibition, In other words it was
practically declded that although the
contract was for twenty years it was
considered by the court from the debt-
creating point of view as if it had
been twenty separate contracts, one
covering sach year., And the authorities
;11 agree that i1f the amount to be pald
“:ﬁ car under such a contract
exceeds the income and revenues for such
gar a st which 1t is a ¢ e, 1t
'oufh g iﬁ , &t least to tgi extent
of such excess. There are many considera=-
tions which in our opinion sustain the
decislons in those cases, but they afford
no authority for holding that the county
court in thle State under the Eridge Act
can contract for & supply of bridges
covering & period of years, one bridge
to be built each designated year and to
be pald for out of the revenue for the
year in which 1t shell be built. All the
provisions of the Bridge Act are ine
conslistent with any such power in the
eounty court,”

ihe above decisfon deals with an entirely separate
matter but we believe that the principle involved 1s the
same.

he latest decision of the court in relation to
our question 1s ‘tate ex rel, Clark County v, Hackmann
280 Mo. 1., c. 696, This decision reviews all of the
early cases, as followss

"It is suggested that the warrants which
furnished the basis of the judgment men=-
tioned were the accumulations of years,
Also that many other countles are situated
just as 1s Clark County. We need not
blind our eyes to facts which everybody
knows. The counties of the State, 1in




Honoratle Joeseph V, #1llhite  <10- «ay @, 1935

anticipation of thelr yearly revesnue,
issue warrante againet such revenus.
me county authorities know from the
assoesed values and the tax rates just
what revenue should come in for the
yesar, They often 1ssue warrente up to
the very limit of the anticipated
revenua, and these warrants we hsve
held to be valld obligations of the
eounty. Thie, on the theory that the
wvarrants reopresent valid contracts
made during the year. By valid
contracts we mean contracts w!thin
the anticipated revenue of the year,
Thue 1n Trask v, Livingston County,
210 o, l. Co 594’ it is =ald:

'It has been uniformly construed that
this provision of the Constitution
permits the anticipation of the current
revermes to the extent of the year's
income in which the debt 1s contracted
or ereated, snd prohibits the antleclipa-
ti.n of the reveruss of any future year,!

Yo also in State ex rel. v. Johnson,l162
“0e le Ce 629, 1t 18 esaid:

'Tt wae ruled in Book v. Zarl, 87 Ho0.246,
that 'the evident purpose of the framers

of the Constitution ard the people who
adopted 1t was to abelish In the adminis-
tration of county and municipel ~overnment,
the credit system, and establish the eash
gystem by 1limiting the amount of tax which
might be imposed by a county for county
purposeg, and liniting the expendituree in
any given year to the amount of revenue
which such tax would bring into the treasury
for that year,' tut it was at the same

time sald: "Under thls sectlion the county
court might anticipate ths revenue collected,
and to be collected, for any glven year,and
contract debte for ordinary current expenses,
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which would be binding on the county to
the extent of the revenus provided for
that yeear, but not in excess of 1t,"

It was then anticipated that, though the
county court might not fesue warrants

In exceas of the levy for a year's current
expenees, and that a creditor might rely
upon the fact that hie contract waes within
the amount of revenus levied end provided,
and trust to the power of the State to
enforce ite taxees, stilll it mizht happen
from some unforeseen cause enough of the
estimated amount of revenue micht not be
collacted to pay all the warrante drawn
egainst 1t 1n enticipation, Under such
circumstances 1t has never been rvled that
such a creditor's warrant was absoclutely
void and extinguished by the non=-payment

in the year in which it was drewn, On the
contrary, this court hee often sa'!d in no
uncertain terms that !t was valid and paye
able out of any surplus revermie in the hands
of the county treasurer that might ariss in
the hands of t.e county treasurer that might
arise In subsequent years, (Randolph v, Knox
County, 114 Mo, 142; Andrew County v. Schell,
138 &o. 1. c. 39; State ex rel. v. P.,'na,lsl
Yoe. 1o co 6733 Rallroad Co. ve Thornton,152
Mo, 5703 Stete o2x rel, v. Alllson, 155 #o.
1l,0,344; and on this point, Reynolds v,
Norman, 114 io. 509). !

sy failure to collect taxes, and other reasons,
there are many valid outstanding county ware
rante in tho several countles of the State -
nearly 52,000,000 dollars according to reports,
By valid outstending warrants, we mean ware
rants issued for the current expenses of the
year, and warrante which, when 1ssued, were
within the anticipatsd revenue of the year,

By the issuance of ths bonds involved here,
Clark County 1s seeking to discharge the

Jud gments upon warrants of this character.

This we say because the validity of the
warrante 1s vouched for by court judgments.
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1f Clark County 18 successful, the
other countiee, to use a homely ex-
preesion, 'will follow sult',

Ae sald In State ex rel, ¥, Johnson,suprs,
warrents of this character are not invalid
beeause the revenue for the year (as col=-
lected) does not meet them, for they may
be peld out of the surplus revenues of
future ysars, Of course, there could be
no surplus until all debts of ths current
year have been provided for or met. Up

to this time we have not gone further in
the protectlon of such warrants, so that
we have a new idea suggested by the instant
case. vuch Ilndebtedness should be pald,
i1f any legal and constitutional method can
be devised, 1The guestion is, has Tlark
County devised such a method?"

CONCLUSTON

%2 are of the opinion that the county court does
not have the authority to place the surplus funds at the
close of a flecal year, into one of the five classes,and
there be used for the current year when there are valid
outstanding obtligations in the nature of warrants against
the county. It is the duty of the county court to
sacredly preserve the priorities of the classes, and this
ruet be done In the manner snd In the emount as the ane
ticipated revenue for the eurrent year will permit. Ir
the eounty court falls to provide adeguate funde for class
2 for the current year from the anticipated revenue, it
was 1ts duty to sc do, as class 2 hes & priority over 3,
4 and 5.

II
THE COUNTY TREASURZR I8 NOT PROTLCTED
IF FUNDD ARE UNLAWFULLY TRANSFERRED BY
THE COUNIY CCURT.

The first eight sectlons of the County Sudget
Act are applicable to counties of the population of Worth,
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Section & contalns the rollowing pearegraph;

"Any order of the county court of
any county suthorizing and/or
directing the 1ssuance of eany
warrant contrary to any provisions
ol thle act shall be vold and of

no binding force or effect; and any
county elerk, county treasurer,or
other offlicer, participating in

the iesuance or payment of any such
warrant shall be llable therefor upon
hie official bond,"

Having come to the conclusion, !n the question
above, that the county court would not have any legal
authority to transfer the surplus funds,at the close af
the fisezl year, to Class 2 and there be used for the
current expsndituree of 1935, we are of the oplinion that
i1t would naturally follow that the county treasurer, under
the above provislion, would be liable on his bond for the
funds wrongfully transferred and used,

Fespectfully suimitted,

OLLIVER @. NOL:N
Aeslistant Attorney General

APPROV D3

ROY WeKITTRICK

Attorney Genesral.
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