
VILLAGES : Ca n impose occupat ion t ax on dealers for 
privilege of se l l ing gasoline 

.s · "J 2...,.. 

o~~.O.y 8 , 1935 
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Honorabl e ;:ark • !leon 
Prosecuting Attorney 
Cltnton , 1ssour1 

tli• 
Dear lr: 

~ e i sh t o acknowledge receipt of your l e t t er 
1n which you inquire as f ollows : 

"I woul d like to have an opinion 
!rom you on the followin ques­
t ions; 

' Can a vllla~e , incorporated as 
~uch~ l e vy a asollne tax , tor 
ins tance one cent per gallon on 
gas sol d at stations in eaid 
vill age .' "' nc.l how hl zh can such 
a tax be made • " 

.. n ot ion 7097 Hevised Statutes lsso ur1 1929 , 
r el ati ng to ~ illages , provides, in part , as follows: 

" <uch board of trustees shall 
have po er to pass b~ ·laws and 
ordinances * * w * * * to license , 
tnx and regulate merchants ~ " v *·" 

In Vi quesney v . Kansas Ctty , et al . 266 s . w. 
700, the i ssue befor e the co~rt was the power or t he city 
or Aaneas City to exact a tax of one cent on merchants and 
deal~ rs 1n gasol 1ne . 1lthou hit wa~ a special ~i ty 
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charter there under c ons1dernt on , still 1t authorized 
the licensing of :1m~ rc.lflD I;!'!" ,juet an the statute in the 
instant cnse dcl)s . 1'ho court stated , 1 . c . 703: 

"'· ~~ ~~ ·. ...,1d~!1tly it was the un:ler­
stand1n~ of the f r amer s of the charter 
that •m8rc.hs.nt • should cov•)r all doal­
·)rs that '1li.;ht be incl uded in the term, 
because tho specific doal oro montionod 
in that eoc t1on do not include retail 
merchants of many kinde . Jppellant to · 
hardly in posi tion ln the case to 3ay 
th~ term ' a~rchant ' does not cover the 
case ,becau~~ he points out that t he 
ap~ellnnt was otherwise taxed , without 
objoction f r om him, ~ a m~rchant . Ho 
;>a~d an ad valorem m3rclumt 1 s goneral 
tax on hie property , &3 shown by evidence 
introduced Qr tho plaintif f . Soe , aleo, 
f t . Lou13 v . casko~1tt, 273 . o . loc . cit . 
565 , 201 ~ - ~ . 870 . 

Thus 1t nppenrs that the city authorities , 
as well ao the plaint i ff , interpreted tho 
chart er to inc l ude collings 11k6 that 
pursued by the anpol lant , aE that or a 
merchant . .... -w -... ~ ~~ 

From tho fore~o1ng , we a r e 1r 
would be within tho delegated powerF o 
as ~uch to l evy en occupat ion tax upon 
tiona ln F- a1u v1 l laha • 

the op1n1on that it 
a village incor porated 
·asol1ne ol d at sta-

In the ~ 1queoney case , s~prn , the City of Kansa s 
Ci ty was re uirln~ eve~J person engaged 1n the nuslness of 
oelJ1ng , and offering for salo , nsol ino , to take out a 
license and requiring that for the prl v1lego of doln- such 
tuelness the licenneo eho~ld pay the license collector 
the sum of one cent on e~ch gallon ot gasoline cold , 
transferred or stored t.y such por:on . I1 J.1.scus etn~ t he 
nature of the tax, the court eoys , on page 702 , as follow~ : 
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1h! ~i~st q ·cot1~n ror etor ~t t1on 
i s tvhethor • c tax of 1¢ t\ ~ llon on 
~~~oll ne nola by t~e ~enler ir n ,ron-
rt: tn.x , or "l .-c:t"'P tnx ~..- n 

occupation t ~ . ere tax s l~pooed 
a d 1• easurcd by t ho mount of bun1nose 
done or the extent to hlch the privilege 
ls conrerre~ or ox re1coa by th ~arpayer 
lrresp ctlve o- the v luo ot h1~ ansets , 
it ia on exel t~x . {Citat ion omitted . ) 

~here s t ax !D ~eueurcd by tbc eroea 
recc1~t G Of tbe buoinca t t he a ~unt O f 
prcl>llWlOS r .. cci.Ted by an i nsurance co r;any , 
t le nuQb£r of corr1ueeD (ept by a livery 
ntG.blc , t he 41m ... b~r cf ps.caerLgCrP trunt~­
portcd by o etreet ro 1ltt y co .. :pony , nd 
othel" tc.x c ~)r tlwt nature , it 1o on 
occup6:.tioz. te..x - - one r~n. of eT.d.ee 
t nx . lt ~cc be~n ~'~ l.e~ to t.c vo l o 
of t~rol1nc old , sccb ~e t~e taJ 
};u c under ccnc1dcrct1on l.er • ln re 
vp1nion of th~ Juvticcs , (he . } 1 1 • 
90£; ~-tete v . he. r t , l!:b ' eh . 520 , 2 17 
.. . "'5 ; ,ltltu .... e ... 11 .... o . v • • eople , 70 
~.olo . 4-f>~w , 20L • • l oO . ln ct:•Ee ot 
"'iO\:~n ct , 1 . v . Cont inonte l Oil {;o . • 
2~6 U. ~ . G 2 , 41 ~ . Ct . 606 , 6 5 L. ~d . 
ll5Q , 1 t lHls helc b y th Federal ~upreme 
CoUl•t tl1ot r:uoh e te.x Nl consiflt n t 
11 t h tl,o d ue proeono nd oqunl prot ction 
olcuroc. of th • ourt ocntb . .m ndment to 
t he :adera l tonc t1tution. " 

Un6or th. foroloi~g deci oion , it it ~ett l d in 
t his state thet. tht: tax e1r.lilar to tho on in •. a.no .5 Ci ty 
i CJ an oocupution tax lovlr-" ... on t he de ler for U 
privilo~c of do1n~ businnaa . It i s not c property t ax 
i n o.n1 aensc or tho word , 1s "lot •.:t d1r6ct tex ~a!nat 
t ho purchaeer. Tho purclle.ocr uudGr no eire t nc~El can 
bo n ad to p 1 th ~. 

tax be 
The quo t1on no• r !sed 1 "ho h1£b eon auch 
de?" Wbilo it 1 true ~lQt our atatutee do not 
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pl a ce P.ny 11m1tat1on upon tho tax tbnt ey be exnctad, 
yet it io a oll cottlod. r'.llA th t 1\mtoinnl nut.horit!o 
oan not fix c te .... co hit)1 t1• to ba v: 1·t J.ally confi ocotory 
or pro} tb1 tl VO 0 r . le1.i t lr.t.atE) OCCt~n~tion . 

The court il\ t!lo rccont eo.ae or City of ,nBhinston 
v . eed , ( •. o . } 7C -.~ . • ( "d) 121 , l . c . 123, raeogn.tzee the 
nbovo rule nd ail: 

hile .L t L th·. rt1coenlzcd rule tbct t h 
diso:ctlon of the L unic1v l 1 WL1d.ldng 
bo~y ,111 not be 1ntcrrorc; ith by the 
courtv unlo~o it ls clearly ppurolt that 
t!lCrt) 1~:-. btben r.s.n c.busc of 1ncrot1on e.nd 
th ... t. t o tu.l flxc ... by t w [1Ur.lci_., 1 le 
... - i:a bo..i.y is .rbi tl·tiry, u. -r:~ •• onlJb lo , 
op.c-:reca1,e , .;r • '!'ohibltiv(} , it i nlro \.ho 
ec·.e:r 1 rule tt.at , : ~ tl.!5 licen~>e tar. is 
f ixod b •• 1~;..:1 n "-.. o h~ vt::'."'lv ll: conft..,l~atory 
o... i~~hi ui ti ve of lc._,h.i..1nt.c. occu,.,tition or 

• 4 1 I • • ( "t ...._ pr~v. _ cu~, n Ol~~~ nco J.p~ ~n ~ ny vv 
haL: 1rrt lid. 

~ai:iculcrly ie thiu rule recoLnlzod uo t1 
all t'.l.:; l:1csoes .1 1ocu tion... . ..... pr1 vj , o,.ea 
r.hich are n?t 1.1 th\Jir general rrect j n­
Jur1ous or offensive to the public welfare 
a~d ore nvt hurtfu\ to utl1 c orol~ . ~ 
to ~uch ~U3inesaee or ocoupatlon9 , tho 
gcner~l trend of author1t1en lu that 
munloi~ 1 nutnor1t1ea heve not the power or 
r1 ht to fi · the 11eon:.1e tn:r. t o ell hiC}1 
r1 ure c.a to -nrohlbit tho n·~rsu!t of -zuoh 
busineesaP or.Qccu~nt one,'on~ , ~fll 1t 
e.pp o.r o o the reesoncolo mind th t th 
11cen.!le t x be been fi xed "t euoh e figure 
ae to r ult 1n pract ioel ~robibit1nn nf 
eucb buetneoa , t he po er n~d authority o! 
t e courto to bol4 Buoh licens fee inYelid 
is ur.nneztionod . " 

The bu.ninee e ot doaU D.€ i n naaollne 1 a 1 t ul. 
pursuit or oeou.p t1on o..nd an o.ttem:pt by a vill .• t o tlx 
tho tnx ct e uch c rieur e to result in pract io 1 prohibi­
tion or Duch bua1n ea would be d~clare 1r.vol1d by the 
court a . 
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From t he foregolns~ we are of the opinion that 
it i o 1th1n the del ogatod po er of t he village incorporated 
to l evy an occupat ion tax of one cent per gallon upon 
gasoline sold at stations ln said village. 

APPROVED : 

ROY - oKIT'rHICh. 
Attorney General. 

nos : 
.f-I : LC 

Reapeottully submitted. 

Wm . ORR SA Y~RS 
Assis tant Attorney General 


