VILLAGES: Can impose occupation tax on dealers for

Honorable iark W. #illson
Frosecuting Attorney

Clinton »

Dear ‘ir:

privilege of selling gasoline

issourl

#e wish to acknowledge receipt of your letter

in which you inqguire as follows:

relating

700, the

"I would 1like to have an opinion
from you on the following ques=
tions;

'Can a village, incorporated as
such, levy & gzasoline tax, for
instance one cent per gallon on
gas #o0ld at stations in said
village.' 4nd how high can such
& tex be made, "

cectlion 7097 Hevised Statutes sissouri 1929,
to villages, provides, in part, as follows:

“fueh board of trustees shall

have power to pass by-laws and
ordinances # % « & & # to license,
tax and regulate merchants % # & &, "

In Viquesney v. Kansas Clity, et al, 266 &, W,
issue before the court was the power of the city

of Kansas Clty to exact a tax of one cent on merchants and
deslers In gasoline, 4Althouch 1t was a speclal city
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charter thsre under consideratlion, still it authorized
the licensinzs of "merchants” just as the statute in the
instant case doas, The court statsd, 1, c, 703:

"# % % % Lyvidently 1t was the undere
standing of the framers of the charter
that 'merchant' should covor all deale
ers that might be included in the term,
because the specific dealers mentioned

in that eectlion do not include retall
merchants of many kinde, Appellant 1s
hardly in position 1n the case to say

the term "merchant'! does not cover the
case ,hocause he points out that the
appellant was otherwlise texed, without
objection from him, az & merchant., He
paid an ad valorem merchant's general

tax on hls propesrty, as shown by evidence
introduced by the pleintifr, See, also,
‘te louls v, Caskowltz, 273 ido. loc, cit.
565, 201 &, i, 870.

Thus 1t appears that the ¢clilty authorities,
as well as the pleintif?, Iinterpreted the
charter to include callings like that
pursued by tha nppellant. ae that of a
merchant, - # &

¥“rom the foregolnz, wo are of the opinion that it
would be within the delegated powers of a village Incorporated
ag such to levy an ocecupation tax vpon gasoline sold at stae
tions Iin seld village,

In the Viguesney cass, supra, the Clty of Kansas
City wae requiring every person engaged in the business of
selling,and offering for sale,zasoline, to take out a
license and requiring that for the privilege of doing such
tusiness the licensee egho:1ld pay the licemse collector
the sum of one cent on each gallom of gasoline sold,
transferred or stored by such person. In discussing the
nature of the tax, ths court says, on page 702, as followss
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The first question for deternination

is wvhether the tax of 1l a 7allon on
gusoline =z0ld by the dealer is = »rop-
erty tax, or an exclce tax or an
occupation tax, «here a tax is imposed
and 1¢ msasured by the amount of business
done or the extent to which the privilege
1s conferrel or axercised by the taxpayep
irrespactive of the value of his assets,
it is an excise tax, (Cltations omitted,)

shere & tex is ceasured by the gross
receiyts of the businese, the azmount of
prexiuss received by =n insurance company,
the number of carriages kept by a livery
stable, the nwidber of pagsengers irans~
ported by & strect rallwey coupeny, and
other taxes of that nature, it is an
occupatior tax = = one form of excise
tex, It hog been gpplied to the volume
of gagoline sold, such as the tax we
have under cconsiderztion Lere, In re
upinion orf the Justices, (ue,) 1:l .,
908; _tate v, Hart, 128 iesshe 520, 217
ie 453 .1ltitude L1l Co. ¥, seople, 70
wolo, 455, 20L ., 180, In case of
Bowman et al, v, Continentel 01l Co,,
256 U, 5. 642, 41 5. Ct, 606, 65 L. ad,
1139, it was held by the Federal supreme
Court that such & tex »es consistent
with the due process and squml protectionm
clauses of the lourtecath .mendment to
the Federal Constitution.”

Under the foregoing decision, it ir settled in
this state that the tax similar to the ocne in Kensas City
fe au occupution tax levied upon the desler for thre

rivilege of dolng business, It 1s not = property tax

n any sense of the word, and is not a direet tax acalnst
the purchaser. The purchaser under no clrcumstances can
be made Lo pay the tax,

The question now raised 1= "how high can such
e tax be made’" #hile it is true that our statutes do not
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place any lizitation upon the tax that may be axacted

yet it ie a well settled rule that munlelnal nuthorit{el
can not fix o tax co high as to bs virtually conflscatory
or prohibitive of & legitinate ocecunation,

ibe court In the recent case of Clity of Jashington
Ve Roed, (io0.) 70 S 4o (24) 121, l.c. 128, recognlzed the
above rule aad call:

‘déhile it 1s the recognlzed rule that the
disoretion of the munielipal lawmaking
body wlll not be laterfered with by the
courts unless 1t Is clearly apparent that
Liere hus been an abuse of discretion and
that tie tax fixed by Lhe mumlcipsl law=
saking vedy 1s arblitrary, uureasonable,
oppressive, or srohibltive, 1t is also the
general rule that, I1f the license tax 1s
fixed so Llgh as e be virtually coafiscatory
or prohibvitive of legltlaate oeccupation or
privilege, zn ardinence irposin: it wnay Dde
held invalld,

rarticularly le this rule recognlized as to
all buslaecssees sad cecupations «nd privileges
whiech are not 1a their geanersl effect in-
Jurious or offensive tc the public welfare
and are anot hurtfal to public morals, As
to sueh dusinesses or occupations, the
genercl trend of authorities is that
nuniefipel guthorities have not the power or
right to fi» the license tex =t mueh high
figure as to prohibit the pursuit of asueh
busineesees or necupations, and, when it
sppears to the reasonavle mind that the
license tax hae beon fixed 2t such a Tigure

- an to result In practies) prohibition of
such business, the power and authority of
the ecourts to hold such li¢ense fee invalid
1s unguestioned,” :

The business of dealing in gasoline 1ls a lawful
pursult or occupetion end an attempt by a village to fix
the tax at such a flgure &s to result in practical prohibi-~
tion of such business would be declared invelid by the
courts,
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From the foregolng, we are of the opinion that
it 1s within the delegated power of the village Incorporated
to levy an occupation tax of one cent per gallon upon
gasoline sold at stations In sald village.

Respectfully submitted,

Wm. ORR SAWYERS
Asslstant Attorney General

APPROVED:
ROY SeRITTRICK

Attorney General.
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