
PROBATE CC'URT: Pr obate .Judge is within his rights in purchasing 
f"i.~i.ng ca.bi.nets, e tc. provided same can be class.i.f'ied as "other 
necessaries~ but the expenditure must receive approval or county 
court as s et forth in County Budget Act. 

\ ·O 

. I ~ \ 

. \\ .April 17, 19:35 . 

.· 

Hon. S. F . .. ier, 
Judge of Probate court, 
Atchison County, 
Rock Port, ~issouri . 

;:;ear Si r: 

Thi s depart ment acknowl edges r eceipt of your letter 
of Lar ch 30 re ~uesting an opinion r egarding certain aup ""J lies 
for your office, the full contents of your letter being a s 
foll ows: 

"Under the law as i t formerly existeu the 
county officer s , incl uding t he probate j udge , 
nere per mi t ted t o order their own ofr1ce 
suppl ies and e ouipment and submit the'bill 
therefor to t he count y court for payment . 

Since t h e enact ment of the count y budget law 
as found on page 340 , et seq., there is a 
auustion whether or not a probate j udge , or 
any ot her officer, can now, of hi s own volition, 
order his supplies and e ouipment and submit 
the bill ther ef or to the county court for nayment . 

This office, within the time require d by law, 
submitted its estimate to the county court under 
said budget law for certain office eouipment . 
The county court of .\tchison County , upon con­
sider ation of the c ~ tter, s t ruck such estimate 
and demand for office e quipment from the list of 
demands made by the probate court of said county. 

Please advise me (1) whether , as probate jud~e of 
~tchison County, I can order my own filing cab­
inets and e quipment (whi ch nr e now, and have for 
a long time past been necessary) for the office 
of prob'tc judg~ and submit the bill to the county 
court of tchison county for payment ; or whether 
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I am compelled by the sa i d county 
budge t law to request said supplies, by 
esti~te, under t he provisions of said 
act. (2 } Did the county court of 
~tchison County , - issouri, have the power 
to strike from the estimatos submitted 
by the probate court of t his county its 
requisition for filing cabinets and 
fixtures , and totall y disr egard t he same? 

\ t t he pr esent time , and for a long time 
past, the probate court or this county 
has had to file its Taluable r ecor ds and 
books in wooden shelves in the vault oro­
vided for t la t purnose . It is imper ative 
t hat t he wooden shelves be suppl anted by 
steel fixtures for t he purpose of f ili ng 
such r e cords. Also , the vault is con­
~idered t ire pr oof, however, a tire would , 
in my o~inion, be disastrous to tre 
r ecords of t his court on account or sa id . 
wooden fixt ur es . Furthermore. the filing 
space is so inadequate t l .. a t mor e than one 
hundr ed cases ar e piled upon the floor in 
said vault . " 

Your fi r st inquiry deals with t he question of purchasing 
filing cabinets and equi pment for your office a s Probate judge 
of At chison County, and your second ques tion deals with the 
right of the county court t o strike these items from your e sti-
mate . The conclusi on of this opi nion will be a manifest 
conflict in tbe answers to the t wo questi ons; we s hall therefor e 
treat t hem under separate headings. 

I 

The authority or t he Pr obate court to purchase such 
f urni ture as you mention i n your let ter is found in s ect i on 2056, 
R. S. Mo . 1929, whi ch provides : 

"Every probate court shall have a 
sea l of offi ce, of some s uitable devi ce, 
the expense of which, and t he necessary 
expense incurred by said court for books , 
stationery, furnitu r e , fuel and other 
necessar ies, shall be paid by the county. " 
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The leadi ng deci s ion as to the rights of a probate judge 
in purchasing furniture under th is section is tha t ot Gammon 
v. Lafayette County, 79 Mo . l.c. 226, wherein the court said : 

"With respect to t he ot her and 
only remaining ouestion, section 
1184 pr ovides (and t he l aw was 
t he s ame when the furniture was 
purchased) t hat •every proba te 
court shall have a seal * "' * 
t he expense of wh ich and the nec­
essary expenses incurr ed by sa id 
court for books , stationery , 
furni ture , etc . shall be paid by 
t he county. ' These necessary 
a rticles a re to be pr ocured by 
the probate judge, and he i s not 
requi red first t o get an order of 
the county court tor their purchase . 
Whether the furnitur e 1n question 
was necessa ry for t he office, wa s 
properly submitted to t he Jury, who 
found that it was . The County 
court r efused to allow the account 
to the furniture dealers, and pl ain­
tiff paid it; and while it may be 
conceded t hat the ~inklers could not 
have maintained a suit against 
pl aintiff for the price of t he fur­
nit ure furnished f or t he county, yet 
t he sta tute requir es t he county to 
pay f or it, and it can make no dif­
ference that in the fi r st instance 
it is pa i d for by t he pr obate judge . 
It , for instance , he should need for 
his offi ce, i n vacati on of court, a 
loa d of fuel and could not procur e 
it, but by payment f or i t on deli very, 
must he f ree ze in t he off i ce or close 
its doors, or furnish t he fuel at his 
own expense? 7e a re not i ncli ned to 
give t he statute so narrow a con­
struction. " 

Another pointed decision i s t hat of Sayler v . Nodaway 
County, 159 Mo . , l . c . 524-525, wherei n t he Court said : 
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"By the same rule of inter ­
pr etation the Judgment of the 
circuit court her ein must be 
r eversed , for in tris case it 
was agreed at the trial, that 
t he stamps , tor which the probate 
Judge presented h is bill to t he 
county court for allowance , were 
used in the discharge of the 
offi cial business of hi s office 
and that they wer e necessarily re­
quir ed in tte per rormance ot his 
offici al duty . .hile everything 
that an official may use to faci l­
itate him in the accomplishment 
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of the wor k he is directed by law 
to perform, may not be said to tal~ 
within the neaning of the ter.m 
' all other necessaries', as used 
in section 172 6 , supr a , certainly 
everything that he is directed to 
use , or that must necessari l y be 
used in the performance of a desig­
nated act or acts requir ed to be 
per f or.med by him, should be held to 
be included within tno meaning of 
that term, unless so1,ething 
previously or subsequently used 
i n the section or act so providing , 
should cl early indicate a contrary 
intention. 

To suggest that an offi cer is often­
t i mes called upon , and ~~Y be oo~pelled, 
to perform certain s ervices for which 
no compensation has been provided, and 
for which he can collect nothing is 
no answer to the pro1Josi tlon that an 
officer should not be compelled to 
directly contribute his own means for 
the public welfare without recompense . ~ 

All of the early authorities dealing nith the quest i on or 
an officer' s right t o purchase supplies for his office ar c con­
t3ined in t he decision of ~wing v . Vernon County, 216 Uo. , 581. 
Reviewing the decision, t he Court concludes i n tho foll owing 
l anguage: 
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"Finally, we shall a ssume that 
among ciT111zed people appr oved 
advances and results in scientific 
research make janitor services in 
public offices (i . e •• the prevention 
of the propagation and spr ead of 
disease from fil t h), a necessi t y , 
and t hat the Legislature knew and 
gave effect t o tha t fact. Buildings , 
under Revi sed 3\atutes 1899, section 
6710, fo r clerks' and r ecorders' 
offices , being f or the pr eservat ion 
of the r ecords Jf t he county, how 
could this main i dea have effect if 
those r ecords are not to be kept and 
pr eserved tree from deterioration 
fro~ fi lth? Is the general public 
not interested in and benefited by 
clean windows, clean floors, clean 
furniture , clean spittoons , heat in 
winter and wholesome, healthy a ir 
at al l times in public offices? 
It is useless to argue that ouestion. 
It answers itself. \nd if the county 
court, as the agent of the gener a l 
public in county affairs , without l egal 
right or excuse , r otuses to do that 
duty in the recorder•~ office, what 
is the r ecorder t o do? His only 
sensible course is to do nhat this 
r ecorder did, viz ., avoid an unseemly 
wr angle, pay i t out of his own pocket 
and trust to the courts and the law 
to r cioburse him. The judgment on 
the first count is affirmed. " 

Conclusion 

In view of these decisions, we would unhesitatingly hold 
that you would be wi thin your rights in purchasi ng ~ertain filing 
cabinets and equipment, provided same could be classified as 
"other necessaries" as contemplated by the statute; however, 
t here appears to be a conflict between t he dec1s1o11s quoted , the 
sta tute and the now County Budget \c t pas sed by t he Legi sla ture 
in 1933. 

A discussion of the County Budget Aet in its applicability 
to t he supplies in ouestion will next be considered in answer 
t o your question as to whet her or not the county court has the 
power to strike the same from your estimat e . 
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II 

lt aa the purpoee or ~he Le~1el ture 1n pnae1ng the 
Cauntr dget Act to pr oto ett1ol encr an4 econ y tn county 
:uvorru ont . Tl er 4 cort 1n prorta1CDe of t he ot ut. tch 

we eball consider aa per tinent to your aecond que8t1on . ~eo­
t1on 1, Lc•o ot ls3~rt li33, ~e 541 oo tatna the se~tenoo: 
•The county co rta or tn • T.ral oount1oD of t h1a e~ete re 
hereby au\hor1~e4 , e po ored and d1roote4 on4 tt aholl be tholr 
duty. t t ho r guler •ebr.uer7 term o r a 14 court sn every y r , 
to propsre oJd onter orr cord end to tlle 1tb tle county 
t r eaeurer end tb e t o u41tor bud et ot estl tod r.oeipta 
n expond1turcs tor t he y r beg1 tn Jnnu ry 1 and ond1n 

neoe:nber 31. " The laet aentenoe ln aeid oect1on te. ' 'r11e county 
oour\ holl cloea1t7 propo• d exp . ituree ceo in to tbe 
ola•a1fiaat1on ber in provided nd priority of pa ent ahnll be 
ade ~\el7 proY10ed acoor41u to t he aa14 claaalt1eot1on and 

uot1 priori ·ty aho.ll bo e oredl7 pr rvo4 . " 

ClftaS ~ ot the County GO' Act, La a or D. 1933, p. 
341 r lot a to tho ealur1 .. ot county ottlotol nd lista the 
euppl loa h1ch can be pl ce 1n enid ol ~a ,dcf1Aitely exclud­
lna equip nt o.r tl'JCt nnturo entloned in your letter; h:>wevor , 
the lna' sentence ot na14 olase 1•: 

•Fo.rnt ture, otf.i oe oh1r.ea 
nd o 1 an' or hot v r k1a4 

a 11 be 11cte4 under olaaa 
a1x. " 

Cl s a G, being tbe last or tbe olnaaoa, 1a not 4cftn1te 
e to the uoe or the tu.n4a which J b expended \hcrefro , 
being re ~~ 1 ~• of a hod podge ol ••· Sn14 eection at tea : 

p tor h Yln ovt4e4 tor tho 
rtve ol eae ot expcnaee her eto-
fore apec1tito4, tho county court 

y 8X':)on o y bnl tlce tor any 
l wtul --urpoae. • 

Soo t1on 5 ot t he c 
po e 342, sots torth the 
abnll ake their req~e~t• 
contains 'he followtn : 

nty o\ Act, Lows or ~o . 1 33, 
or 1n b1 oh tho vnr1 oua 91'ttcor a 

tor onlnry and ott1o aup 11 , and 

• • el~o , he ah 11 au it n 
lt tze stnt ont r t euppl1 e 

o t l l req,u1r o 'tor h1• otrtoe . 
a p:1 t1 \ho o htch r noynblo 
under c.lat~s 4 n4 cl aa 6 . it ... .. 
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Atter the otticers have made their requests in the torm 
set forth in Section 7 ot the County Budget ~ct, page 345, Section 
8, same page, proY1des that the Count7 court may amend and revise 
the estimates so cade. It proYides: 

"* * * The court may alter or 
change any estimate as public 
interest may require and to 
balance the budget, first girtng 
the person preparing supporting 
data an opportun1tT to be heard, 
but the county court shall have 
no power to reduce the amounts 
required to be aet aside tor 
classes 1 and 3 below that pro­
vided tor herein . • * * " 

There appears to be no appeal or alternative for the orti­
cer it his estimate is not allowed ln toto. The allowing ot same 
appears to be purely a discretionary or a1most arbitrary power ot 
the County Court . 

Conclusion 

s ection 22 of the County Budget Act, Laws ot t!o ., 1933, 
page 351 states: "All laws or parts or laws and expressly sections 
987•, 9i85 and 9986 in so tar as they conflict are hereb7 r epealed." 
In the first part ot this opinion we concluded that you were 
entitled to purchase supplies as outlined in your let ter and could 
coapel the county Court to pay tor ~e, taki~g tor granted that such 
supplies were necessary and essential to the proper carr ying out or 
your duties as Probate Judge , but by t be terms ot the Budget \ct, 
tbe pay.ment for the "necessaries" and supplies is under the power 
and di scretion ot the county court; hence. i~ would be necessary 
tor such supplies to r eceive the approYal of the county court in 
t he manner as aet forth in the County Budget Act . 

It t he County Court could not contr ol the expenditures and 
retain t hem within the anticipated r eYenue, i t would be or no f orce 
or ettect and the whole purpose ot t he Act would be defeated and 
it is ~or t hi s r eas on tha t we conclude t hat the purchase ot the 
supplies in question should receive tho approval or the County 
court . 

APPROVED: 

OI'IJJ • All 

ROY YcKITTRICK, 
At t orney General 

RespectfUlly submi tted, 

O!LIVZR ~ . NOLEN, 
Assistant Attorney General . 


