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Gentlemen:

This is to acknowladge your letter as follows:

"The assessment of bank stock as pro-
vided for in Section 9765 as amended
at the '31 Session at page 357, Session
Acts, authorizes the assessment of
bank stock, and provides among other
things that the chief officer of the
bank shall deliver to the assessor

'a 1ist of all shares of stock held
therein, and the face value thereof,
the value of all real estate, if any,
represented by such shares of stock,
together with all reserved funds, un-
divided profits, premiums or earnings
and all other values belonging to such
corporation, company, institution or
assoclation; and such shares, reserved
funds, undivided profits, premiums or
earnings and all other values so listed
to the assessor shall be valued and
assessed as other proporty at their
true value in money."

The last two or three years a new develop-
ment in the capital structure of banks

and trust companies has been the issuance
of preferred stock and issuance of capital
notes divided into two classes, A notes
and B notes.
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"The question now arises as to whether or
not preferred stock and eapital notes
are to be concidered as capital stock of
the banking or trust company for the
purpose of assessment,

de would like your opinion as to whether
or not preferred stoeck and cepital notes
are to be treated as capltal stoeck in
making assessment for Ad Valorem tax.

In some cases these note:z are owned by
the Reconstruction Finance Commission, a
Federal department,

After a study of these new methods of
finance by banks and trust companies,

we are inclined to belleve that capital
notes, when held by a department of the
‘ederal Covernment, may be exeluded from
the capital structure of the bank, but

if held by an individual they are assess-
able at their par value for Ad Valorem
taz. The assessment to be against the
owner and the tax to be paid by the b

the same as other bank stoek, and that all
suwrplus values sbove preferred stoeck be
attached to the comuon stock of the bank."”

Before procecding to answer the questions contalned
In your letter we shall first swmarlze the method of taxing
banks and trust companies,

I,
TAXATION OF DANKS AND TRUST COMPANIES.
Laws of Missourl, 1931, pepe 357, Section 9765, re-
lating to assossments of benks and trust companles, nro’vidas
in the pert material as follows:

"Persons owning shares of stock in banks,
or in joint stoclkt Institutions or
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"associations doing a benking business,
shall not be required to deliver to

the assessor a list thereof, dbut the
prosident or other chief officer of

such corporation, institution or
assoclatlion shall, under oath, deliver

to the assessor a list of all shares

of stoei: held therein, and the face

value thereof, the value of all reel
ecstate, if any, representec by such
shares of stoek, together with all re-
served funds, undivided profits, pre-
miums or earnings and all other values
belonging to such corporation, company,
institution or ascoclation; and such
shares, reserved funds, mndivided profits,
preaiuoms or earnings and all other velues
so listed to the ascessor shall be valuod
end asscssed as other property at thelr
true value in money, less the value of
real estate, 1f any, representod by such
shares of stocls, less, also, the value
of stock in other corporations held by
such bank or Jjoint stoclk Institution or
associlation doing a Danking businoss:

Uro however, that no deduction shall

< on account of stoecl: in any one

manufacturing or business compeny in
excess of lorty por cent. of the capltal,
surplus and uwndivided profita of such
bank or joint stoeck institution or associa~
tion doing a benking business, Frivate
bankers, brokers, money brokers and exe
change dealers shall make like retwrns
an bo assossed and taxod thereon in like
nanner as hercinbefore provided:"

Assesament of texes on the caplital stoelr of a banking
corporation is made ggainst the shareholder and not the bani,
The assessment on chares of stock issued by & bank is assecss-
ed agalnst the owmers. However, the bank pays the tax as
Tized by the assossor and recovers same against the share-
holders, In other words, the bank is more or less an asgent
for the sharcholders,
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In 5tate ex rel. v. Cantley, 26 S. 7. (2d) 976, the
Supreme Court of Missourl, en Banc, (1. c. 272) sald the

following:

? hether or not, as between the bank
and 1ts shareholders, the bank 1s
thelr mere agent for the payment of
thelr taxes, the statute iIn plain
terms makes the bank directly respone
aible for the payment of the taxes
assessed against the shareholders.
The duty of the bank to pay the tax,
if 1t has assets with which to pay
it, is a personal liability of the
bank to the tax collector. State
ex rel. Bay v. Citizons' Staete Bank,
supra, 274'30. pages GS to 71, 202

. e -

In State ex rel, United States BDank et sl. ve Cehner,

5 5. We (2d) 40, 1. co 43-44, the Supreme Court of Nissouri
sald:

"In State ex rel. iiller v. Shryack,
supra, Hdarshell, J., speaking for

this division of this court, in dis-
cussing the purpose and intent of

our state statute aforesald, said

(179 lo. loc. cit. 440 (78 5, W, 312)):

fThe conclusion 1s inevitable that the
true meaning of the act of 1895 (now
section 12775, R. 5o Moe. 1919) 1s, that
the real estgte shall be assessed
ageinst the (bank) corporation, the
personal property of the corporation
shall not Le assossed at all, and the
shares of stoclk shall be assessed in
the names of the sharcholders. Thus
the domestic (bank) corporations and
the national banks are put on the

same basls, there 1ls no discrimination
end the lettor and form and substance
of the power conferred by the fedoral
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"statute are obsorved. The banl: in
guestion. is a domestic banl, but the
law 12 tho same as to it that it 1is
gs to national benks., After the
asscssment is thus made agalnst the
shares of stoclt in the names of the
sharcholders, 1t is legal to male the
bank pay the tax and reocover it i'rom
the stockholders. Section 9155, R. S,
1899; Pirst National Dank v, Common-
wealth, 9 wall, 353 (10 L. RBd, 701)s
Aberdeen Danl (First Hat. Danl) Ve
Chehalls Co,., 166 U, S, 440, 17 S. Cte
629, 41 L. 54, 1069).' (rarenthosecs
ours.)"

In State ex rel. ve. Duder, 242 3¢ /e 970, the "Tl.pr“
Court of [llssowl, on Nanc, page ! et seq., Elidt

"The shares of stock reoproscnt the
value of all the assets of the cor-
porations 1¢ C, J. 386,

& & ok v o B

It 1s apparent that the purpose of the
cnactment of section 12775, i, 8. 1219
(2ection 9765) was to pmvide a schome
for taxing state and natlonal banks to
conform to section 52810 Ra S¢ Ue Se
(Uo S CO@. ;’{t. Sece 9%84] & W o %
liow is the value of the stocl: which
represen:s all the corporate assets to
bo ascertained? The real snd personal
property constitute 1i¢s ascsets; all
reprosonted by sheres of stock. It is
too cleoar for argument that from the
total value of the ascets there must be
deducted the corporate liabilities
because those affect the velue of the
stoclrs Unles:s this deduction 1s made,
the value of the stock will be, to
that extent, Inflated and ~ilctitiouns.”
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& further,

"This is maci&ﬁy what the trust
company did. deducter 1ts liablle
ities from the gross value of its
assets. That deternﬂmd the value
of 1its stociz,"

The value of the shares are couputed accerding to
Section 9765, supra, nemely:

Tigliver to the assessor a list there-
of, but the president or other chief
officer of sueh corporation, institue
tion or associetlon shall, under oath,
deliver tc the assessor a li.at of all
shares of stocl held therein, and the
face value thereof, the value of all
real estate, if any, represented by
such shares of atoaﬁ together with
all reserved funds, undivided profits,
premiums or emiaga and all other
values belonging to sueh corporation,
# % # .3 and such shares, reserved
funds, undivided mﬁts premivms or
earnings and all other vnlum so liste-
ed to the essessor shall dbe valued
and assossod as other proparty at their
true value in monoy, % = &,

Above we have shown that the shares of stock repreosent
the value of all the net asseta of the corporation assessable
tc benk and/or shareholder, in deternmining the value
O s o P s e
therofrom, to-wit: devoslts; scerued Interest end texoas
in fact, al‘l 11gbllitlos otherwise assessed. .

In 3tate ox rel. v. Duder, supra, the court said:
*This indebtedness of (1,725,000, bohg

a 1lability of the t:ma{-. cotpany
c'rm appears that the sole que ion for
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"consideration is whother in deternin-
ing the value of the stock this
1iability should be deducted from
the amount of the capital, surplus,
and undivided profits of the company,
a° stated by resp ndongs.”

m{?‘. mmﬂ' »

"The objection to the deduction of this
particular liability 1s that it is
secured by a mortgage on the real
estate of the trust company and is not
an investoment of its funds. It is still
a corporate liabllity which affeccts the
value of the shares of stock."

And further,

"It 1is too clear for argument that fron
the total value of the assets there

mst be deducted the corporate liabil-
itlos bocansc these affect the value

of the stoek. Unless thls deduction is
mede, the value of the stoek will be,

to that oxtent, inflated snd fictitious.”

And further,

"It follows that the action of the board

of equalization on lHareh 30, 1922,
increasing the assessment against the
shares of stoek of the Liberty Central
Trust Company, from U1,750,570 to
3,415,570, for the taxes for the yoar

1 was illegal, and the rocord of

the board making sald inerease 1s quashed.”

Above 1t is scen that certain llabilities are deductible
in arriving at the net assots of the corporation. Iowever, all
l1iabllities are not deductible, for example, "Capital Stock”,
beeause of Jeetion 9765, supra, which provides in part:
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fdeliver to the assessor the list of
all shares of stoelr held thereln,
end the face value thereof,”

Your letter uses the words "proferred stoek a &
capital notes,” We herewlth call attention to the
fact that such are separate and distinct,

11,
PREFEREED STOCK

Laws of lllssowrl, 1955, peges 406~408, provides that
a banlz, trust company or other (inancial tnstitution mnay
fisaue and sell preforred stoek (Section 1), Ireforrec stoek
is a 1liability but not a deductible liability (oxcopt when
owvmed by a Federal aseney == hereinafter discussed),

Section 4, Laws of lissowrl, 1935, page 407, provides:

"o shares of germcd stoelr having a
ar velue of less than Twenty Ilollaers
720400) nor more than ‘me Humndred

Dollars (1100,00) shall de issued by
any corporation to which this act
applies; and, no sueh shares shall be
sold under anthority of this act for
lesa than one hundrecd cents on the
dollar of the par value therecof net
to the issuing corporation; no
such sharcs shall be valid .ntil one
hundred por cent (1007) of the par
value thereof in lawful of the

United Stgtes :as been paid into the

treasury of the issulng corporation,”

In our opinion, reforrod stoclk is part of the capital
stock and is not a deductlible liabl ity and should be assessed
at its par velue (exception -- when owned by a Covermment
arency) becauso of its preforences and prioritiecs and the
return on same belng fized. Section 5, Laws of lilsmouri, 1033,
pages 40§-400,
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I1I,
CAFPITAL NOTES

Laws of lissourl, Ixtra Sesslon, 1833«34, pares léde-
147, provides that caplital notes :mgﬂbe fssued and sold by
banits snd trust companics (Sectlon 5512).

seetion 5312, in part provides as follows:

"Sueh capital notos be sold for
cash or, with the written consent and
approvai of the commissioner of
flnance, for properg end they shall
be of a natuwre specified in, and con-
form to, the requirements of the
sevoral provisions of Sections 5312
to 5315 lusive.”

Section 5313, Faragraph "A", provides:

"Such capital notes shall be in such
denominatlons and the holders thereof
shall be entitled to such ennual
return thereon not exceeding G as
the Doard of Directors of such bank
or trust company may degarmine. Such
capital notes shall provide that they
ﬂborath'edat such time or tines

in such mammer as may be {ixed by
the board of directors of the banit or
trust company, but in no ovent later
g;n?rtsuétz ::;artermodstoot
elr an ation; provided, vor
that no bank or trust company ﬁ—'
retire such capital notes if by sueh

retirement an 1mpalirment of 1ts capital
wlll Le created,"

saracraph "C" provides:

"If an fmpair-ent of cepitel exists in
whole or in part by reason of the fact,
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"as detorminod by the commlssioner of
finance, that cortaeln assets of such
bank or trust company have depreoclated
in value, in that event sald benk or
trust compmz may issue to the holders
of saild capltal notes a right of partici-
pation to such extent as may be agreed
upon in any increcase in the wvaluc of
such asscts,"

Having ruled above that preferred stock 1s a pert of
the capital stock 1t now devolves upon us to determine whether
or not capital notes are part of the capital stock as far as
assessment purposes are concerned, It st be borne in mind
that the 1935 Legilslature authorized banks and trust companies
to issue preforred stock for the purpose of increasing thelr

capital structure. The 1033-34 lLogislature in Ixtra Session
no doubt, were gpprised that the issuence of preferred atoci
cid not (or would not) fully bLring enough capital into the
bankks, Consequently, provision was made for the issuance of
capital notes, The y purpose that capital notes serve 1s
to furnish new capital to the banks, The issuing of capitel
notes in reality is the same as selling capital stock withe-
out glving the purchaser a volce in the affairs of the banil,
Holdors of capital notes are nothing more than limlted sgock-
holders, A holder of capital notes cannot sue the bank in
cvent of defalcation; and recelves no profit unless the bank
makes it; there is no llebility on the banic 1f 1t does not
carn the six per cent. provided by Seetion 53135, supra. In
the event of dissolution the status of the holders of cepital
notes are not that of co mom creditors. In other words, the
issuance of capital notes was a scheme to increase the capital
structure of a banl: without increasing its capltal stoclk,

In our opinion, holders of caplital notes avre in the
same class as stockholders (as far as assessment purposcs are
concerned) ,and the cepital notes are not deductible from the
assets of the corporation. If capital notes were deducted
from the assets, thon such would have to be asacssed to the
individual omers., 7o hold that such arc deductible lilabll-
itles would, in our opinion, upset the whole arrane now
providec for ghe assessmont of bank stock in this State. The
capital notes are not deductible llabilities for as=essuent
arpoOsScsS,
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FREFERRE! STOCK AND CAPITAL NOTES OWNED
BY RECONSTRUCTION FINANCE CORPCRATICH

The Reeonstruction Finance Corporation was organiszed

January 22, 1932, by Act of Congress, Title

15, Section 81

to cnd, U. S. Co Ae, page 69, 1934 Cumulative Annual Focket

Part.

Section G022 provides that the capitel stoecl: i1s owned

by the United States,

seetion 610 of the leconstruction Tinange Corporation

Act, pege 86, provides in part as follows:

"The corporation, lmludﬁ 1ts fronehise,
»

its capital, reserves

surplus,

and 1ts income shall be exempt from all
tazation now or hareafter lumposed by the
United States, or by any Territory,
dspondemy‘wor possession ghereof, or

by any Sta
local taxing au

county, mmicipality, or
ﬂzoriby 3 except th;t

any real property of the corporetion
shall be subjeet to State, Territorisl,
county, municipal, or local taxation

to the same extent according to
value as other real property is

its
taxed,

(Jan. 22, 1932, c. 8, Sec. 10, 47 Stat.

9.)"

An instrumentality or ageney of the

Tmited 3tates

seing wholly owned by the mited 3tates 1s not subjeet to
taxation without the consent or express legislation by

Congress.

In United States v. Coghlan, 261 F,
States Distriet Court of Naryland (page 426

"It was shown that all the stoel:

425, the United

) sald:

of ¢the

Fleet Corporetion was owned by the govern=-
ment, and that all it dld was done for
povernment account, and that all the
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"orofits which 1t mede would inure to
the govermment, which would have to
stand all the losses. Under suech
state of facts, 1t 1s wmecessary to
inquire whether for all purposes the
Fleet Corporation is the rpovernment,

It suffices that 1t is a govermmental
agoney, exclusively employed in gov-
em:nn&al work, and as such its proper-
ty 1s not llable to state tazatlon.

S5ee also,

Clellan Coe, ve United States, 263 U, S5 542,
18 L. Eda, 328.

Above wo have shown that the asscssment of taxcs
agoinst benk stocl: 15 made against the owmers of the shares
and in the name of the owners but that the bank pays the
tex as agent for the owner of the shares. If the lecon-
structlon ! lnance Corporation owms shares of stock (being
not taxeble) such should be deducted as a deductible
1ligbility of the bank., In owr opinion preferred stock
end capital notes owned by the Heconstruction "inance
sorporation should be deducted from the capital structure
of the benk for assessment purposes.

Yours very truly,

Jemes L, Hornfostel
Asslstant Attorney-General.

APFROVEDS

Attorney-Gencral.

JIiItBG




