HIGH /AY5 = Right of aetion asgainst operators of trucks for
heavy use of highways.

2%

January 23, 1888,

non, Merk ./s ~llson, !
"rosecuting .ttorney, F’l
llenry County,

Clinton, Missouril.,

Dear Slr:

A reguest for an opinion has been recelived from you
under dste of January 10, 1%05, such request being in the fol-
lowing terms:

"l would appreclate your opinion upon & sues-
tion thet has come before me in tuis County.
Thet is what ectlion esn be taken where the coal
trucks of a c¢oal company, by thelr exces:sive
use, are teering up & roed., The roed 1= nelther
a hlghway nor a farm to market road. The ex-
prenses of the recomstruction and the upkeep of
this road has been shared by the townshlyp end
the adjacent land-owners,

i1 will eppreciate your reply upon this question
as soon &8 pocssible.”

a8 & general proposition, & public highwey is from
its very nature open to members of the public to use elther
for business or pleesure. Consecuently, tle basis of any ec-
tion taken by you would need to be some stetute or prineiple
of common lew whlch Is being violated by the operztors of the
coal trucks referreé to in your letter.

l. !ublic Service Conmission lew., From the informe-
tion given in your letter, 1t doeshot appear whether the trucks
are heuling coal belonging to the owners of sueh trucks, or whe-
ther this coal is being hauled for someone else, If the letter
situation exists, the rubliec 'ervice Commission lzw (Art. 3,
Chep., 33, Laws of 1931, page 304) imposes certain license enc
other requirements, sné gr the operstors of the trucks are not
complying with sll the provisions of this Fublie Service Com-
mission law, & remedy under 1t would be aveiledle,




2. i'on. Yark i, “ilson, January 28, 1%3&,
Trosecuting ittorney, Henry County.

2. “eight and Dimensions law, R. S, Missouri, 1§26,
Seetions 7787-7792, as smended by Lews of 1531, pege 265, impose
certain restrictions on the weight and dimensions of vehicles
operated on the highways of this State, and if these provisions
ere not being complied with, this would furnish a besis for ae-
tion. e call your szttention especially to ceetion 7789 which
1s as follows:

"#henever by reeson of thawlng of frost, or rains,
or cdue to new e¢onstruction the roeds are in a soft
condition, the meximum weights on sll vehicles men-
tioned in the preceding seetion, including trucks,
treetors, tresilers and semi-trallers and other ve-
hiclce therein menticned may be limited by the state
highwaey commission to such an amount and Iln sueh
menner 88 will preserve ihe¢ road under such condi-
tions; and said commission shall give due notice
thereof by posting notices at coanvenient and pudlie
rlaces slons- sald road or roads or jparts thereof
whieh ere subjeet to ssid reguletions a1d reduction
of weights.”

3. Yutiletion of "oeds, @ essume from your letter that
the damege being done to your highways as deseribed is not wilful
or malieious, but in this connection we call to your attention A,
3, ¥issouril, 1929, Zection 7936, which is as follows:

"ivery person who shecll willfully and meliclously
treak or cestroy or remove rny mile post, mile
stone, guidebosrd or msrker erected by suthority

of lew on any publiec highway, plank rosd or turnpike
road, or shall willfully and malliciously defsce or
alter any ineeription en any such poet, stone, board
or marker, or shall plow up, lear up, or injure by
rough loeking o wheels of any vehiecle, or in any
other manner mutilate or injure any public road or
highway, shall be deemed guilty of & misdemeanor.”

In conelusion, it is our opinion that if opersators of
coal trucks are using the highways of this Stete in violation of
sny provision of the ublie Cervice Commission lLaw, or the dght
and imensions law, or sny other law of this Ctate, that legel
ection may be Instituted ageinst such operstors for such viola-
tion, but that unless some such law 12 being violated no right of
action would exist against sueh operators merely by virtue of the
fact thet in the course of their business they are using the high-
ways more than other persons, with the consequently greater wear
and tear on such highways than would be occasioned by more infre-
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‘roseguting sttorney, Heary County. January 24, 1938,

nuent u:ce,

AFPTROVID:

ROY MeXYITTRICKY
Attorney General

Very truly yours,

COWARD e MIIIER
rssistant - tiorney Generasl




