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CITTES OF THIRD CLASS: Power to contract for sewers outside of
corporate limits.
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kr. Fred F. uesner, £
City Counselor,
Ledalla, sissouri,

dear Sir:

This will acknowledge receipt of your inquiry whieh
i1s as follows:

"is City Counselor I have been recuested
to give an opinion as to whether or not
the 3tate of lissouri could connect its
State Fair Grounds Cewerage system to the
Jouthwest Sewerage Uistrict of the City
of Sedelia by authority of proper
ordinance and contrect with the City of
sedalia,.

"Wy understanding is that the State has

its sewerage system st the Falr Grounds
complete with the exception of disposal

or incinerating plant for the finsl disposi-
tion of sewerage.

“This being true, at the present time
sewerage from the Yair Grounds is thrown out
upon the top of the eerth and csuses a very
unsightly and fllthy condition which I am
told is very injurious te the public health
of the citizens of Jedulle and the surround-
ing vicinity of the Fair Grounds, especially
immediately after the holding of the annusl
fair.

"Ly understunding 1s that through the
Director of the W, Y. Ao, kr. Green, Seecy'
of the Fair and the Commissioner of Agri-
culture of iLissouri propose te carry out




sl e I‘rol.L -E -

;asner e septerber 16, 1935,

this projeet as a i, P, i, project
without cost to the City of Sedalia, pro=-
vided the City of Sedalie can lepgally give
the State the suthority to connect to the
city sewer at the proposed point, to-wit:
'The intersection of iest Third Street
with the wissourl isecific hallromd Fair-
grounds Spur'.

"l assume that ir It is possible at &ll

for the City to carry out its part of the
proposed project that it would be necessary
to rass an Urdinsnce authorizing the Layor
of the City of Sedclis and the Commissioner
of Agriculture to enter ianto a suitable con~
trect therefor., 1 have prepared such an
ordinance and am handing you e copy of the
same herewith,

*"In writing you, I am assuming that your
office should be egqually as well interested

in this matter as myself and I will appreciate
any opinion or suggestion that you may have

in the premlses.

“"For your informetion the sewerage district
which it 1s proposed that the State connect
to 1s o genersl Sewerage bListrict within the
City of Sedalies, constructed and paid for bdy
tax=bills in the usual menner, the General
nevenue Yunds of the City, and operated eand
mainteined by the Genersl ievenue Funds of
the c‘.t’.

"For your further informatlion I have expressed
an opinion to the Counell that it is my bellef
that in view of the fact that it ie the State
of islssouri thet desires to meke this con-
nection and that in view of the fact that the
proposed connection could be made upon the
theory that it was for the general welfare

and public health of the citizens of said
City and the surrounding community at the

Fair Grounds, that said proposed connection
mwight upon this theory be authorized by the
Couneil under proper contract and agreenent

a8 being a public health measure and a reason”
able regulation.
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"would appreclate your views in the matter
at your most ecarly convenlience in view of
the fact that the Counell aes well as

krs Ureen, Secy' of the State Feir and
Judge .onroe, virector of W. V. As, would
like to arrive at some definite conclusion
by next Tuesday, Septeuber 3rd.”

You also attach & copy of a proposed ordinance of
your city.

Roilylng thereto, Sedalla 1s s city of the third class,
Section 6719, R, S, 0. 1929, provides that such citles "unay
purchase, hoid, lease, sell or otherwise dispose of any property,
real or personal, it now owns or may hereafter aecquire,”

Section 67287 provides that the r shall coummunicate
to the council such measures as may, in his opinion, teand to
t?o 1npr::cn¢nt of the health, confort, general prosperity, ete.,
of the city.

Section 6803 empowers the mayor and city counell te
enact ordinances they deem for "the good government of the city,
the preservation of peace and good order, the benefit of trade
end commerce, and the health of the inhabitents thereof, and
such other ordinances, rules and regulations as nay be deemed
necessary to cerry such powers into effect,™ ete.

Section 6807 empowers the couneil, ameng other things,
to "purchase or condemn and hold for the city, within or with-
out the city limits, within ten miles therefrom, all necessary
lands for hospital purposes, waterworks, sewer carrlage and
outfall, * * * and make regulations to secure the general health
of the city."

Sectlon 6882 provides for establishing four classes
of sewers and defines the uethods as to public sewers.

Jectlion 6823 deals with district sewers, Section 6824
deals with joint sewers, and Uection 6825 deals with private
sawers.

Section 6824 provides that as to Joint district sewers
the cost of construction thereof, except such sum ne the city
directs by order to be paid by the city, "shall be assessed and
palid in special tax bills against the property included in the
Joint sewer district,” etc. It further provides that "the action
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of the council creating the Joint sewer distriet shall be con~
¢lusive as to the necessity therefor;" etec.

section 6868, inter nwlia, provides that the couneil
"ghall have the power to enaet aud make all sueh ordinances
and rules, not incomsistent with the lawes of the state, 2s may
be expedient for maintaining the peace and good government and
welfare of the city and its trade and commerce.,"

section 8875 provides that sewers "partly in one or
more districts and partly beyond the territoriael boundaries
of such city, os may be determined by ordinance™ may be con=
structed,

Section 6883 provides that the cost of acquiring the
right-of-way, "including the land for the erection and msintenance
of dlsposal plants," shall be a lien on the lands.

Section 6885 provides that the cost of constructing sueh
sewers shall be pald for by special tex bdills,

In 1 Dillon on Lunicipel Corporations, (2 Ed,) Par, 196,
it is saild:

" ¢ % * The ssteblishment end nmain-
tenance of sewers and drains have been
held matters of loeal end municipal con-
cern, but construction of storm sewers
extending beyond the municipal area into
unincorporated torritorI, not concerning
alone or specially the inhebitants or pro-
perty owners of any one eity or town, are
state affairs.”

In the cese of Churchill v. Grants rass, 70 Ore. 283,
the court in speaking of the power of @ municipal co;g:ration
beyond the eity limits, stated the following, 1. ¢c. :

"That the construction of a rellroad by

the state or by a nunlelgality is a publie
purpose seess Lo be settled by the reason~
ing of the court in Vlcot! v. Supervisors,
16 @all 678 (21 L., id. 382}, The reasoning
in that case would seew to cover all cases
of railroad construction by municipsalities,
whether wholly within the boundaries of sugh
municipality or not, if the purpose




kr. Fred F, «suner o Septenber 16, 1935,

of such improvement is for the general
welfere, convenience, health, or ocom~
fort of its citizens."

In the case of kuir v, kurray City, 55 Utah 368, the
court had under comnsiderztion the suthority of the city to
construct power lines beyond the limits of the city nnd to sell
power over such line supplying snother city therewith, =nd held
that such power existed. In that case the city borrowed money
to construct said line and wes sued for the same and recovery
was had. The court seald, 1, c. 3%74:

"If 1t became necessary to furnish power,
instead of payment in cash, az shown by
the record in the present caese, then it
had the right to deliver that power at

the point agreed upon in the contract,
whether that point be within or without
the city. In constructing its works snd
obtalning its power, it was its duty to
pay due regard to the futwre, and provide
for the probable necessities of a2 rapldly
inereasing population. In such case it
could not but happen, as it d4id happen in
the present csase, thet when the works were
completed and put into operztion the city
found it had a large surplus cf power over
and above all present demands, or probable
demands for many yoars to come."

The court there held that while cities sre not orgeanlzed
priverily es profit-making conceras,

"yet when it is incidental, as in the
instant case, to a proper exercise of
its legitimate powers, the meking of the
enterprise & profitadble one wae highly
commendable.,” (Citing e number of caces
in support thereof.)

In the case of Skiuner's Ex'r, v. Hutton, et =l,,
33 ioe. 244, speaking of the powers of 2 e¢ity, the }issouril Supreme
Court seld, 1. c. 249:

"In order, however, to settle the case
finelly, we add thet the Legislature had
power to suthorize the City of Lagrange
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to expend money upon the improvement
o{ rogdu outside of the limits of the
city.

In the case of Haeussler et al., v, Citly of 5t. lLouls,
205 koo 656, the court considered the power of the City of
St, Louls to issue bonds =ud use the proceeds thereof in com~
structing a muniecipal bridge across the wississippl River for
public use by rallroads end vehicles of other kinds and
pedestrians, and to buy or condemn land on elther side of said
river tc be used in providing approaches to ssid bridge, and
held that the city had sueh power, including the power to spend
eity woney for that part of the project located outside of the
eity.

In the case of Land end Improvement Co. ve. Jt. lLouls,
857 Lo. 291, the court considered the wvalldity of an ordinance
providing for the construetion of a distriet sewer to drein
lends lylng within snd without the city limite, and held thet
the ¢ity had suthority to so construet. At page 301 the court
says:

"It has been uniformly held that the action
of the city legislature in pursuance of
charter powers, in establishing a district

to ve bcaotito& by sewers or other publie
izsiprovements so as to justify a special
assessment against the property lying within
the distriet, is conclusive, in the absence
of any evidence that 1t was procured Ly

fraud or proof that it is n-nirostlz
arbitraery or unreasonable, or that the assess~
ment is palpably unjust end oppressive (Citing
a list of cases,)"

Further:

“Ihe record in this case discloses that the
watershed served by this sewer, laid partly
outside the city limite, wes traversed by

the south fork of Glagrass Creek, which wes

o samll stresm practically dry except In wet
weather. No sewer could be bullt of in=-
sufficient capacity to carry off the accumula~
tion and drsinage of this stream, without
exposing the property owners to the dangers

of an overflow of the c¢reek at every rainfall,
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Necessarily the sewer, in order to
acconplish its purpose, must be bullt bdbig
ano to enclose and carry off the
polluted waters of Gingrass Creek. The
sxistence of the atream was due to the
topography of the watersheds, and that

fact made it tlhe duty of the city to pro-
vide » sewer adeguate to the demeands created
by natural conditions Iin the locality te bde
drained, The lot purchased by the plain~
Liff was located in such surroundings as

to make it a servient estate and was
aspecially benefited in proportion to the
protection which the sewer, thus comstructed,
gave 1t against the danage frowm the flowage
from higher ground,"

In the case of Joplin Consolidated :ining Co. v. City
of Joplin, 124 Lo. 129, considering the question of the power
of eitles with reference to sewsge, the court =ald, l., c. 138:

"The question whether the contemplated
use of the property is really a public use
is = judicial question, and will be de-
ternined by the courts without sny regard to
any assertion of the elty council that the
Eropoaod use ie a public use. (Citing cases,)
ut 1t is for the c¢ity counell to deteraine
the guestion whether the public welfure re-
quires or makes the sewer necessary or
expedient, With thet gquestion the courts
have nothing to do, for the law has confided
it to the Judgment of the city coumeil.”

It will be seen from the zbove noted authorities that
cities have rather e wide fleld of suthorized action extending
beyond the limits of the city when the welfare of the city and
the people therein are directly conecermed, and that the proper
party to express the will of the people of the city thereon is
the city couneil, Under the statutesz adbove quoted and referred
to, citles of the third class in iissourl have the express
authority delsgated to them to enact such ordinances as they
consider to be for "the good government of the city, the preserva~
tion of peace and good order, the benefit of trade and commerce,
and the health of the inhebltunts thereof, =«nd such other
ordinances, rules and regulations as mey be deened necessary to
carry such powers into effect,” aund to procure land within tem
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miles of the city if they deen the suue necessury or sewer

carriage, and to make regulations to secure the genersl health
of the eitye

4@ are of the opinion that the City of Sedsnlia has the
power and authority vested in it to enter into = contruect wherebdy
the sewer systen of the Ltate Falr Grounds will be oonnceted up
with the sewer system within rald clity, such contract to be

spread um the records of the city couneil =nd duly authorised
and adop by sald city counell.

Yours very truly,

i wATLON,
spalotant aAttorney Generals

AFIROVEDS

JOEN e HOIFEAN, STe
(ieting) attorney Genseral,

DusHR




