
CONSTABLE--FEES: Constabl e of Audrain County not en• 
titled to fee for attending Justice 
Court. 

,., I g 
May 16, 1C'~35 . 

Mt· . Dav1 d • ~alker 
Const abl e, Bal i ng Townshi p 
Audrain County 
Centralia, ~s s ouri 

Dear Sir: 

RFTrC'l - -

Your r e quest f or an opi nion dated May 3 , 1 ~35, 
is a s foll ows: 

"As Constable of Saling rownshio in 
Audrain County, I would like t o know 
i f I am entit l oj to milea~ e when I 
att end Justice Court . 

"1here seems to be a d i fference of 
ooin1on among the Justic es here . 

11 .,111 you please let me hear f r om 
you at your ea_l i est convenience . " 

'lhc oooulation of' Audrai n County ie 22 , 077 ae 
of the last census . \ C will conf ine our opinion to the 
law regul ating fee s of' eonetables in townsh1oa having a 
ponul ation of less than 75, 000 inhaLitants • 

• hen a nd how a constacl o c an collect f ee s is 
provi de ) for 0 enerally in 0ection 11776 R. s. Me. 1 929 . 
5a i d 5ect1on reads: 

"The seveTal off icers hereinaf t er 
named, ano juror s and witnessee , 
shall be allowe sueh fees f or 
their servic es r endered in dis ­
charging tho dutie s imoosed upon 
thee by law as are herei naf ter 
nrov i rl ed , and the clerks of the 
courts of r ecord and the presiding 
off icers of courts of inferior jur­
isd iction shall strictly examine 
t he accounts of al l f ees accr uing 
during the progress of any civil 
su it oending in their said courts , 
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and shall cor r ect the same if wrong 
i n any manner, and shall thereupon 
enter the amount thereof upon their 
foe books, and t h e said clerk and the 
other off icers tefore ment ioned· shall, 
a f ter the t e r m of the court at or be­
f ore which the services wer e r endered, 
if require1 by the pa r ty entitled 
to f ees, certify a fe~ bill of such 
services and del iver the s am e to the 
sheriff or other officer of the 
oroper county charged by law wi th 
t he service of executions, who shall 
pr ocoed forthwith to col l ect the 
same ; 6nd if the person or per sons 
and their sureties for costs oro perly 
chargeable wi th such fees shall neg­
lect or refus e t o pay the amount 
thereof, and costs f or is suing and 
se rvin~ t he aame, w:thin thirty 
days aft er demand of said sheriff 
or other officer •f'or esai d , the 
same ah~l tl levifr o~ the goods 
and chat tels, moneys and eff ects 
of s uch neraons or their sureties , 
i n the same manner and with like 
effect a s on an xecut ion; and i f 
any such officer shall neglect or 
refuse t o levy and c ollect such 
fees, or to pay over the money col­
l ected thereon to the nerson en­
titl~ d th reto, within three months 
af t e r such fee bill shall have been 
delivered to him, t he court wherein 
such fees ac crued shal l, uoon ten 
days' orevious no t ice given t o such 
off icer, on motion, ent er up judg­
ment aga t nst h i m and h is s ureties 
f or the amount of the fee bill, in­
terest and costs thereon. All pro­
visi ons of this sect i on concerning 
the col l ection of f ee bills shal l 
also apol y to fee b i lls" isaued by 
justices or the peac e . 

Section 11777 h . S . Mo . 1329 , provi des mil eage 
as a f ee as f ollows : 
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"Constables sh&l be allowed fees for 
their servidos ae foll ows : 

"And for every mile travel ei in 
takin~ a c r iminal to jail and re­
turnin& t herefr om, provi1~d the 
distanc e so t raveled be more than 
f ive mile s . the sum of, ne r mil e ••• 10 
"~"..,~.l'-:r· .. .:.:•").,. ~-k ,•.• "' *' ** *' 
fo r each mile Bctually travel ed 
in servino any nroceas ••••• • •• 10." 

In addi t i on. to the general Statute above quoted 
t here are a coupl e of spc.cio.l Statutes t>r ovid ing mi l eage 
for a particular official service rendered b~ constables . 

Section 12801 ~. s. Ko . 1929, provi des f or a 
constable' s mileagG fee when he restrains animal s runnln~ 
at large, and re~de : 

n .1ho jueticc of the peace shall be 
all owed a fe o of fifty cents for 
issuing t he notice and swearing the 
a~nraisers , and the constable or 

,person sorvin~ the notico shall be 
al l owed a fee of thirty- five cents 
for each aot)t•aiser not if led end three 
c ents per mil e as mileage to and 
from the pl ace of servi ce , and each 
appraiser shall be a l loweJ a r~e of 
fifty cent s , which shall be paid 
by the owner of such stock before 
he shall we entitled to take such 
stock away: Provi ded , that if said 
apnraisers a~ se ss the amoun t of 
damages and comnensat ion for t aking 
ut>, keening and feeding said ani mal 
or animals, at a less amount than 
the amount cla i med by the taker-up 
on the writt en statement deli vered 
to the own er , i t shall be the duty 
of the taker- up of said animal s to 
pay said cos te . • 

Section 12532 R. S . ~o . 1929 , provides fo r a 
constab l e's mileage f ~~ ln diseased live s t ock proceed i ngs, 
and says: 
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" ~heri!'fs , constabl es county judges, 
or other county or city officers , 
sha ll receive such fees and mil eage 
for ,the performance of their duties 
under this article as are allowed 
by law, to be paid by the c ounty , 
The exnena es of the agents of ssid 
board shall te oai d by the said board." 

The above Secti~ns are the only Sections of 
l aw which provi e a mileage fee to constables whil e per­
forming the duties of office, 

In the ease of State ex rel , Troll v. Brown , 
146 Mo . 401,1. c, 406 ; 47 S. W, 504, the sheriff of St, 
Louis bro ght an action of mandamus to compel the City 
trea~urer to pay him a fee for attending Court as the 
Statutes and Constitution require . 'rhe Cour t aud ited 
and allowed the fee , Lut t he treasurer r efused t o pay 
it on the grounds that nothing in the St atutes authorized 
the fee . Th e Trial Court issued t he mandamus and the 
~upreme Court l n reversing the action of the Trial Court 
said : 

"It ls well s ettl ed that no officer 
is entitled to fees of any k ind un­
l ess provided for by statute, and 
being solely ·of statutory right, 
statutes allowing the same must be 
strictly construed . " 

CONCLU.-ION 

e have been unat l e to find any Statute a llow­
ing a Constable in Audra in County a fee for mileage when 
attending Justi ce Court. 

~e are of the opinion t hat the allowance of a 
mileage f ee to the constab l e for at tendanc e to official 
duties in the Justice Court above mentioned would be 
illegal and void . To be antitle1 to t his mileag e fee 
for attendance there must exist a Statute supnort i ng 
the fee, in the abs enc e of which the presumption must 
b e indulged that . the servide are gratuitous. 

APPROVI:.D : 
Yours very trul7 

v:M. ORR SA-..YLRS 

ROY McKITTRICK 
Assistant Attorney Gener al. 

!++" ...... .,._ ,_ ____ , 


