..-FEES: Constable of Audrain County not en=-
A titled to fee for attending Justice

Courte.

1

May 16’ 1035.

Mre Devid W. Walker
Constable, Saling Township
Audrein County

Centralia, kissourl

Dear Sir:

Your request for an opinion dated May 3, 1935,
is as follows:

"As Constable of Seling Township in
Audrein County, I would like to know
it I em entitled to milea;e when I
attend Justice Courte.

"There seeme to be a difference of
opinion among the Justices here.

"Will you please let me hear from
you at your earliest convenience."

The population of Audrain County is 22,077 as
of the last census. lie will confine our opinion to the
law regulating fees of constables in townships having a
porulation of less than 75,000 inhabitantse.

When snd how a constable can collect fees is
provided for generally in Section 11776 K. S. Me. 1929.
caid Section resads:

"The several officers hereinafter
named, and jurors and witnesses,
shall be allowe: such fees for
their services rendered in dis=-
charging the duties Imposed upon
them by law &8 are hereinafter
provided, and the elerks of the
courts of record and the presiding
officers of courts of inferior jur-
1sdiction shall strictly examine
the accounts of all fees acerulng
during the progress of any civil
suit pending in their said courts,
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and shall correct the same if wrong
in any menner, snd shall thereupon
enter the amount thereof upon their
fee books, and the said clerk and the
other officers before mentlioned shall,
after the term of the court at or be-
fore which the services were rendered,
i1f required by the party entitled

to fees, certify a fee bill of =such
services and deliver the same to the
sheriff or other officer of the
proper county charged by law with
the service of executions, who shall
proceed forthwith to collect the
same; end if the person or persons
and their sureties for costs properly
chargeable with such fees shall neg-
lect or refuse to pay the amount
thereof, and costs for issuing and
serving the seme, within thirty

days after demand of said sheriff

or other officer aforesaid, the

same shell bte lsvied of the goods

and chattels, moneys and effects

of such persons or thelr sureties,

in the same manner end with like
effect 28 on an ~xecution; and 1if
any such officer shall negleet or
refuse to levy and collect such

fees, or to pay over the money col=-
lected thercon to the person en-
titled th reto, within three months
after such fee bill shall have been
delivered to him, the court whereln
such fees accrued shall, upon ten
days' orevious notice glven to such
of ficer, on motion, enter up judg-
ment against him and his sureties

for the amount of the fee bill, in=-
terest and costs thereon. All pro-
visions of this section concerning
the collection of fee bills shall
also apoly to fee bills issued by
Justices of the peace.

Section 11777 K.S. Mo. 1529, provides mileage
as a fee as follows:




Mre L‘ﬂVid W %alker -Fe Hﬂy 16. 19036

"Constables shall te allowed fees for
their servides as follows:

# % & ® * 5 # #* X # & W ¥ # B
"And for every mile traveled in

teking a eriminal to jall snd re-
turning therefrom, provided the

dlstance so traveled be more than

five miles, the sum of, per milee « <10

% % 3 % % % ¥ % % W P o F F U ¥ BB

For each mile sctually traveled

in serving eny process. « » « o« o » +10."

In addition: to the general Statute above quoted
there 8r'€ a couple of special Statutes providing mileage
for a particular official service rendered by constables.

Section 12801 . 8. Mo. 1929, provides for a
constable's milcage fee when he restrains animals runfing
at large, and resads:

"Ihe Jjustice of the peace shell be
allowed a fee of fifty cents for
1ssuing the notice and swearing the
anpralsers, and the constable or
person serving the notice shall be
allowed a fee of thirty-five cents
for cach apnraiser notified and three
cents per mile as mileage to and
from the place of service, snd each
appralser shall be allowed a fee of
fifty cents, which shall be pald
by the owner of such stock before
he shall be entitled to take such
stock away: Provided, that if said
apnralsers acsecs the amount of
damages and compensation for taking
up, keeping and feeding =sald animal
or animels, at a less amount than
the amount claimed by the taker-up
on the written statement delivered
to the owner, it shall be the duty
of the taker-up of sald animals to
pay said costse.n

Section 12532 R. S. Mo. 1929, provides for a

constable's mileage {c¢c In diseased 1live stock proceedingl;
and says:
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"Sheriffs, constables county judges,

or other county or city officers,

shall receive such fees and mileage

for the performance of their duties
under this article as are allowed

by law, to be pald by the county.

The exnense¢s of the agents of ssid
board shall be peid by the said btoard.”

The above Sectlons are the only 8ections of
lew which provi‘e a mileage fee to conatebles while per-
forming the duties of offices

In the ease of State ex rel, Troll v. Brown,
146 Mo. 401,1. cs 406; 47 S. W, 504, the sheriff of St.
Louis brought an sction of mandamus to compel the City
treasurer to pay him a fee for attending Court as the
Statutes and Constitutlion requires The Court audited
and allowed the fee, but the treasurer refused to pay
it on the grounds that nothing iIn the Statutes authorized
the feee The Trial Court 1ssued the mandamus and the
Supreme Court in reversimg the action of the Triasl Court
said:

"It 1s well settled that no officer
is entitled to fees of any kind une
less provided for by statute, asnd
being solely of statutory right,
statutes allowing the same must be
strictly construed.”

CONCLUSION

¥e have been unatle to find any Statute allow=-
ing a Constable in Audrain County a fee for mileage when
attending Justice Courte.

%e are of the opinion that the allewance of a
mileage fee to the constable for attendance to official
duties in the Justice Court above mentioned would be
illegal and vold. To be entitled to this milecage fee
for attendance there must exist a Statute supnorting
the fee, In the absence of which the presumption must
be indulged that the servide are gratuitous.

Yours very truly
APPROVLED:

WM. ORR SAWYLRS
Assistant Attorney General.

ROY McKITTRICK

A4++nrvnae Coacawal



