LAW PRACTICE: What constitutes practice of law without a license

and for a valuaile consideration under Sections
11692 and 11693 R. 8. M?. 1929

‘5.

April 18, 1935

Ar,. Halph Varble
Fotary Public
Leora, #issourl

Dear Sirs:

ie wish to acknowledge your letter and enclosure
of April 11. Your letter reads as follows:

"Flease send me information on the
following queetions, Can a Nota
futlic write Jdortgages, Deedes, 1lls
and other legal documents and cherge
2 minimum charge for his or haer ser-
vicee in addition to his or her
charge for taking aclknowledgement

of seme?

tan & lNotary Fublic write the above
and not make charges?

Please give me the desired informa=-

tion a& soon as possible."

Your enclosure reads as follows:

" STODDAKD COUNTY ZAR ASSOCIATION
April 11, 1935

To all Justices of the Peace and No=
taries Public in Stoddard County:

gentlemen:

Ihis 1s a formal letter being written
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to all Justices of the Peace and
Notarles ruillic in Stoddard County.

Herewith we ars enclosing & copy of
an article which recently appeared
in all of the newspapers 1n Stode
dard County. #e wish to call your
attention to thisz article and trust
that you will comply with 1t,.

A nation wide and state wide effort
1s being made to prohibit the prac-
tice of law by all persons not ade
mitted to the bar.

‘e call your attention to the fact
that the writing of a mortgage,deed,
or any other legal document and
charginz only the fee authorized

by statute for a Justice of the Feace
or a Notary Fublic for taking an ack-
nowledegement 1s a subterfuge,becauss
the consideration receilved ie earned
not only by takinz the acknowledgement
but by performing the legal services,
If any such instance 1s called to the
attention of the sar Committee, pro-
ceedinss will be fi1led in accordance
with the provisions o: the two sections
of the revised statutes referred to in
the enclosed notice.

ie trust that you will abide by the
statutes and that it wlll not be neces~-
sary to take any action for violation
of the statutes.,

It 18 our duty as members of the Lar
Committee appointed by the Supreme
Court to address you in this manner,
and wish to inform you that every
lawyer in Stoddard County has endorsed
this action.
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Very truly yours,

(e1gned) C, A, Fowell

B b ) o @
e rs of
L U om.i tt” . .

This Department has recently received many
letters from notesrise public, justices of the peace, and
laymen Inquiring as to thelr rigbte to draw mortgeges,
deeds, wille, end other legal instruments for s valuable
consideraticon, and hence 1t will be our object to answer
ell such individueles in tils cne opinion.

In no instence has the Leglislature ever
attempted to provide theat notariss publle, justices of
the peace or laymen could draws, procure, or assist iIn
the drawing of deeds, mortgages, willes, or other legal
doecuments.

Section 11692 FRevised Statutes Missouri 1929,
defines the term 'practice of law' and '"law businese', thus:

“The 'practlce of the law' 1g hersby
defined to be and 1s the appearance
az an advoecate in e reoresentative
capacity or the drawing of pepers,
pleadinze or documents or the pere
formance of any eact In such capacity
in conneetion with proceedincs perid-
ing or prospective befors any court
of recocrd, commiss!oncr, referee or
eny body, board, committee or commis-
sion constituted by law or having
authority to settls controversles,
The 'law business' 1s hereby defined
to be and 18 the edvising or counsel-
ing for a valuable consideration of
any perscn, firm, association, or
corporation as to any ascular lnw or

the drawinz or the procurin
assisting in ?'"Eho drawing for a v"IhubLg
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|

consideration of an aper, document
or ;natruuehf'iffsa%in or foIanng
to secular rights or the doing of any
act for a valuable consideration In

& representative capacity, obtaining
or tending to obtain or securing or
tending to secure for any person,firm,

assoclation or corporatlion any prop-
erty or property rights whatsoever,"

Section 11693 Hevised Statutes Wlssourl 1929,
gsets out the penalty for persons engaging ln the 'prac-
tice of law' or doing a 'law business,' thus:

"No person shall eng;go in the 'prac-
tice of law' or do 'law business,' as
defined in section 11692, or both,

unless he shall have been duly license
therefor snd while hls license therefor
1s In full force and effect, nor shall
any assoclation or corporation engage

in the 'practice of the law' or do 'law
business'! as defined in section 11692,
or both, Any person, assoclatiom or
eorporation who shall violate the fore-
going prohibition of this section shall
be pgullty of a misdemeanor and upon con=-
viction therefor shall be punished by a
fine not exceeding one hundred dollars
and costs of prosecution and shall be
sub ject to be sued for treble the amount
which shall have been pald him or 1t for
any service rendered in viclation hereof
by the person, {irm, association or core
poration payin - the same within two yoars
from the date the =ame shall have been
paid and 1f within said time such person,
firm, association or corporation shall
neglect and fall to sue for or recover
such treble amount, then the state of
Missouril shall have the right to and
shall sue for such treble amount and
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recover the same and upon the recovery
thereof such treble amount shall be paid
into the treasury of the state of uis-
souri. It is hereb  made the duty of
the attorney=general of the state of
wissourl or the prosecuting attorney of
any county or c¢ity in which service of
procese may be had vpon the person,
firm, association or corporation liable
hereunder, to institute all sulte nec-
essary for the recovery by the state

of Kilseouri of such amounts In the name
and on behalf of the ' tate.,"

Under uectlion 11692, supra, any person drawing,
procuring or assisting !n the drawing, for a valusble
coneideration, of any peper, document or instrument
affecting or relating to secular righte, may be satid to
be engaged in the 'law busineess,'! In the case of
Allen v, Deming 14 iew Hamp, 1353, l. c. 139, the court,
in defining the term 'secular,' said:

"Ihe word 'secular' means 'temporal,
pertaining to temporal things, things
of the world, worldlys also, opposed
to spiritual, holy,' and Richardson's
‘nglish Yictionary, the ~iving a note
certainly pertains -o thinges of this
world end 1s & matter of secular
business, ihe most latitudinarlan
would secarcely consider 1t as having
a spiritual charecter, ' "

A deed, which 12 an instrument conveying real
property, (8 R. ¢, L, 922) or a mortgage, which is a
conveyance of property to secure the performance of =ome
oblication, the conveyance to be vold on the due perform=-
ance thereof, ( 19 R. C. L, 243) or a will, whereby a
person mekes & disposition of his property to take effect
after nis death, (28 X, C, L, 58) may be =ald to be ine
struments affeeting or relating to secular rights,
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In the case of People v. Alfeni 2287 N, ¥, 334,
125 N, Ee 6871, le co 673, the question presented was
whether the things done by Alfani were open to the pube-
lic generally, or whether they required a license from
the state before a person could perform them for compen=
sation, and as an occupation, the facts in the case were
these: » In the bassement Alfani had an office in which
he carried on & real estate and Insurance business; dlse
tinet from such work he also drew legal papers, ccntracts
for real cstate, deeds, mortgages, bills of seles and
wille, A large sign placed over hie dining room or base=
ment window bore the words

'NOTARY PUBLIC e« REDACTION OF ALL L GAL PAPZRE

The defendant =ald 'redaction' meant the drawing of legal
papers. The court, in an elsborate ard well-reasonsd
opinion, in which numerous cases {rom all perts of the
country are reviewed, salds

"In Katter of Duncan, 83 ©, W, 186,
189, 65 £. L. 210, 211, 24 L.R, A,
(N.t:.) 750, 18 Ann. Cas. 657’ it is
salds

'%& 1= too obvious ror d cusel
the prectice of law °
the conduct of uaaos n c i Aceord-

Tng to the generally undorstood defini-
tlon of the practice of law in this
country, 1t embraces the preparation

of pleadings and othsr papers incident

to aections and special proceedings and

the managoment of such actions and pro-
ceedings on behalf of clients before
judges and courts, and In addition con=
veyaneing, tha reparation agal
natr nts of of iI %;gga, a%ﬁ n genoral

& vice te clients ard all action taken
for them in mntters connected with the law,

%Exfttornzgeat law i% gnn eng%§ 8 éi

Thornton on Attorneys at Law, in seetlon
69, defines the practice of law in the
same terms,
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iIn 1-‘-‘13'3 Ve dille Ty 7 Ind, ADDe 529 ’555’
34 Ve "o 836, 837, the court stateds

'As ths term 1s generally understood,
the practice of the law is the doing
or performing services in & court of
Justice, In sny metter depending therein,
throughout ite veriousz states; and 1in
conformlty to the edopted rules of pro=-
cedure, &Sut in s larger sense 1t ine
cludes legal advice and counsel, and
the preparetion of legal instruments
end contracts by which legal rightse

are secured, although such matter may
or may not be depending in a court,!

To the same effect are Barr v, Cardell,
175 Towa, 18, at page 31, 155 N, ¥,

312, and Savings Bank v, Ward, 100 U, S,
195, 285 L, zd, 621, ©See, slso, People
v. Sehreiber, 250 111, 345, 95 N, EH,
1893 People v, Taylor, 56 Colo. 441,
138 Pac, 762,

To maks 1t a business % ctlce as an
atto at law, not baing & lawysr,is 1

crims,. ra ore to a8
Eusines e @l instruments an% eﬁﬁfbt

§§ 8 are aee%rE%, and
onase f out as “entlt

o ho
end re re such &s & business, is & I
the Iaw.

L'El

# B B % ¥ b o W R o o on S oW o oW N owow W B

"It is common knowledge, for which the
above suthoritiss were hardly necessary,
that a large, 1f not the greater, part

o' the work of the bar today is out of
court or of{lee work. OCounsel and advice,
the drawing of agreements, the organization
off corporations end preparing papers cone
nected therewith, the drafting of legal
documents of &ll kinds, including wills,
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are activities which hnve long besn
classed as law practice,”

3 9 % e ow W o W e W oW oW ow W oh R W %

"The reason why preparatory studyj,edu-
cational qualifications, experience,
examination, end license by the courts
are regquired, ie not to proteet the bar,
as steted In the opinion below, but to
protect the publie. Similar prepara-
tion and license are now demanded for
the practice of medicine, surgery, den=
tistry, and other callings, and the
list is constantly Increasing es the dan-
ger to the citizen becomes manifest,

and knowledge revesls how it may be
svoided,

Y“hy have we in this state such strict
requirements for admission to the bar?

4 regents' certificate or college degres,
followéd by three years in & law school
or an squivalent study in & law cof ice,
marks the eourse to & bar examination,
which must finally be passed to entitle
the applicant to practice as an attorney.
Hecognizing that knowledge esnd ability
alone are insufficient for the standards
of the profession, s character committes
elso investigates and reportes upon the
honesty and integrity of the man, snd all
of this with but one purpose in view,and
that to proteet the public from ignorance,
inexperience, and unserupulousness,

ls it only in ecourt or in legsl proceed-
inpge that danger lies from such evile?

On the comtrary, the danger there 1g at a
minimum, for & very little can go wrong

In & court vhere the proceedings are pube
1ic, and the presiding officer is generally
a man of judgment and experiesnce. Any
judge of much aective work om the bench has
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hed frequent oecesion to guide the young
practitionar, or protect the e¢liont from
the haste or folly of &n older one. Not

g0 in the office, Here the cllent 1is

with hie attorney slone, without the im=
partial supervision of a judge. Ignorance
and stupldity may here create damage which
the courte of the land cannot thercafter
undo. Did the lLeglslature mean to lsave
this field to any person out of which to

make & living? Reason says no. Practicin
law as an attorney likewise covers §§§
drawing of legal iﬁairummgga as & business,”

In the case of “eople v, People's Trust Company
167 Re ¥, S, 767, the ecourt, in holding that the drafting
and suparvising of the executlion of wille constituted the
practice of law, sald:

"tee, aleo, datter of “ace, 170 App.Div,
818, 156 N, Y. Supp. 641; Hatter of Duncan,
83 '.i"- U. 186’ 65 'I". i 210, 24 L. H. f“‘.
(Heta) %50, 18 snn, Cae, 6573 ‘avings Sank
Ve al!‘d, 100 L!- S. 195’ 25 L. ‘*d. 621’ &t-
ter of the City of HNow York (Avenue A.ote.),

Under these de&%aiona, as well ag in the
common understanding of the business world,
xecut

the drafting and supervising the e
of wills is practic « LUy them Ioéﬁ?
rights are secured. g?ving instruetions,

confidentlal communications regarding family
relations are often necessary. There 1s no

provinece of the law requiring deeper learn=-

ing on the subject of trusts, powers, h%ﬁl

and equltable estates, and perpetuities.

In the case of Fesople v. iitle Cuaranty & Trust
cm’ 168 B. X. E‘. 278’ 1. Ce %1‘282, the cfiurt’ m
holding that the practlece of lew, as the term is now com=
monly used, smbraces much more than the conduct of litiga=
tion, sald:
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"“The 'practice of the law,!' as the term
ie now commonly used,embraces much more
than the conduct of litigatlon. I'he
greater, more responsible, and delicate
part of a lawyer's work 1s in other
directlons. Drafting instruments cre~
atin% trusts, formulatin contracts,

ne

drawince wlills nnd negotiations, lII
require legal knowledge & ? r of
aptation of t st order. ceside

hese employmente, mere eskill in trying
lawsulte, where ready wit and natural
resources often prevall against profound
knowledge of the law, 1s a ralativolg
unimportant part of a lawyer's work.

% # % & &% % % W W W B ow o w oW W R W4 W

“In the case at bar, a bill of sale of

a store and a chattel mortgage thereon

for part of the purchase price were

drawn, 'his is work which is usually done

by lawyers. It may not require as deep

legal knowledge as the organization of

a corporation, although both are some=

times done by the use of printed blanks

which can be bought at a statlonery

shops but there are uestions of law which

surrounc pessing title to =) ortz
ecur n rigﬁta under a chattel moif—- e .
v co as to change of possession o

chattels and filing of the mr‘bg‘go should

be given, and 1f 1t were not given in this

case 1t furnishes another illustration

of the reason why such work should not be

done by employes of a corporation.”

In the case of State v, St, Louils Union Trust Compeny
74 S, W, (2=d) (ﬂo ) 348’ 1. €. 557’ the court had the fole-
lowing to say with reference to sections 11692 and 11693,
supra,
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"1t must be remembered that la nre con=
struln. a “statute 3nact

police power and primeril % Etorﬁ—a to
protect the publie :ron
o_ certaln services, de ro u ra

cla tness and trtin on the

2 ; o% those performin same, by
aernona not ngiﬁ%%i"ﬁsfd to ggnsosl
equisite lcations.

1 a penal provisions sho be ltriet
construed, the statute as a whole should
be interpreted, 1f possible, so as teo
effectuate the leglslative Intent, If
the words 'valushble consideration' should
be ziven the narrow meaning sought by
respondent, then any act designated in
the statute as constituting 'law business!'
might be performed with impunity by any
person, though wholly unqualified or unfit
to render the service, for the valuable
consideration of advanecing a business
whatever 1ts nature might be, Such an
interpretation would entirely thwart the
plain intent and purpose of this part of
the statute. For the reasons hereinabove
stated, we think that nomination of %_
trust com 88 an executor or trustee
tutes a

conati s m.zh_bmerﬂ;'r—ﬁg

h. &. 1929 (uo. St. Ann. Seec.11692,p.
021 ).

|_A

From the foregoing cases, we are of the opinion
thaet the prectice of law 1s not limited to the preparation
of pleadings and othesr papers incident to actlions, and
speclal pleadings, and the management of such actions and
proceedings on behalf of clients before judges and courts.
The person precticing today spends the greater part of
his time in his ofilece counseling and advising, drawing
agreements, orglnizing corporations and preparing papers
connected therewith, drafting of legal instruments of all
kinde, 1ncluding contracte for real estate, deeds, mortgages,
bills of sale and wills, /he courts have recognized the
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need of traininz and special fitness for those persons
practicing law and each year finds stricter requirements
for sdmission to the bar, and all of this is with but
one ourpose in view, protection of the publie,

The drawing of Instruments affeeting secular
rizhts not only requires legal knowledge and power of
adaptation of the highest order, but also advice on
questions of law involved, #here such 18 not ~iven the
person having the imstrument drawn may be very materially
damaged, Our statute was enacted under the police power
(State v, 3t, Louils Union Trust Company, supra,) for the
protection of the public, and the State is an interested
party.

The facts, as set out in the case of People v,
Alfani, cuvpra, are familiar to those llcensed to practice
law. Fersons carrying on real estate and insurance business,
however, are not the only rullty parties !llegally practicing
law but often include stch office holders as notaries publie
end justices of the peacs. dany of these Iindividuals,dls-
tinct from their work, draw legal papers, contracts for real
estate, deeds, mortgages, bills of sele and wills, all af=-
fecting 'secular righte, and many advertise themselves as
engaged !n such business, Ve are of the opinion that such
practice is clearly in violation of Section 11692, supra,
relating to the 'practice of law' and is subject to the
penaltiee as set out by ‘eection 11693, supra, relating to
tha 'practice of law without a license,’ Our statutes
set out specifically the powers and duties of juetices and
notaries public, and in no instance are they permitted to
dreft, procure or assist in procuring, any instrument
affecting or relating to secular righte, nor are they pere
mitted to practice law unless duly licensed in the manner
as provided by statute,

Seection 11592, supra, states howover, that the
drawing, procuring or assisting in procuring, of any paper,
document or instrument aflfecting or relating to secular
rights mist be for a valuable consideration. The court,
in the case of “tate v. ft, Louis Unlon irust Company 74
8¢ o (2nd) (ko.) 348, 1., c. 355, in construing the above
section as 1t relatees to 'valuable consideration,' held
that the statute was not limited to cases wherein there
was a monetary consideration or a consideration that may
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be definitely measured in money, and that a nomination
of a trust company a& an executor or trustee constituted
valuable considerat'on within the meening of the statute,

The court saids

"Furthermore, we have approved a more
comprzhensive definition than the one
here proposed by respondent, In the
early case of uullanphy v, iiley, 10
40o 309, 311, we sald: 'A valuable
consideration is one, that ‘& either

a benefit to the perty promisin:, or
some trouble or prejudice to the party
to whom the promise 1s made. 2 Kent's Com,
465,1 In Green v. ﬁigh“’ 161 do. 353.
337, 338, 61 S¢ %, 798’ 799. we said
that a valuable conslderation 18 ' a
benefit to the party promising, or te
a third person at his request, or an
inconvenience, loss, or injury, or the
risk of 1t to the party injured.,' 4
dinor, Inst. pt. 1, pe 163 2 &51. Comm,
445, notey 19 Smith, Cont, 141.'

Also in Strode v. St, Louls Trensit
Co.p 197 No. 616, 623, 95 5, W, 851,
853, 7 Ann, Cas. 1084, we quoted with
approval as follows from 6 4m, and Sng.
“ney. Law (24) 703; ' £ valuable con=
eideration consists either in some
rirht, interest, profit, or benefit
aceruing to the party, who makes the
promise, or some forbearance, detriment,
loss, responsibility, act, labor, or
service glven, suffered or undertaken
by the party to whom 1t 1s made.'
Abundant authority for such definitions
is indicated in note 12, sec. 67, pe.
654, 6 K, C, Lesy where the text states
that 'a valuable consideration, in the
gense of the law, may consist either

in some right, interest, profit or
benefit eaccruing to the one party, or
some forbearance, detriment, loss or
responsibllity given, aurrarod. or
undertaken by the other, '
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From the foregolngz, we are of tie opinion
that whenever a person draws, procures, or assists in
the drawing of a deed, mortgage, will or other instrument
affecting or relating to secular rights and makes a charge
for same w!thout having besn first duly licensed, he may
be punished in the manner as provided for in Seetion
11692, suprs. e have seen that "valuable ccnsideration"
12 not 1l!mited "o cases where there is a monetary considera~-
tion that may be definitely measured 'n money. If notaries
publie, justices of the peace, or laymen hnld themselves
out as able or willing to draw legal Instruments, and do
80, in order to carn the fees entitled to them under the
statute, or for the purpoze of furthering their buslness
interests, whichever th2 case may be, they come within
the terms of Sectlone 11662 and 11693, supra, relating
to the prectice of law, without & license ard for a
valuable consideration.

Hespectfully subtmitted,

¥m, ORR SAWYERS
Assistant Attornsy General

APPROVEDS

ROY McKITTRICK
Attorney General.
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