SHERIFF'S FEES = Entltled to no fees for attempting
to serve caplas.
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Honorable L. Ae Tucker f
Sheriff of 1ike County / /
jowling Creen, Mls=ourl /
Dear Sir:

We have your regquest of Cctober 23,
1835 for an opinion, which reruest is as fole
lows:

"I would like to have your opinion
in regerd to cheriff's mileage,
for example I refer you to cost
Bill #13792 Stete -vs- Bernard
Eelain, my i'rosecuting /tiorney
gave me a Cupiss on ¥elaln ot
that time In Ste Louls, lo., st
rolice stotlion, I mede trip to
Ste Louls for him but he wss re-
leased to "heriff of Macon County,
Macon, Missouri., Then I made
trip to Macon for him and brought
to my county, Powling Green, MNo.
I returned my Caplas 382 millea
traveled which 1s correct. I
recelived (16,00 mileege, State
sllowing me 200 miles at .00 per
mile and prisoners milesge of
100 miles at 08, Now, I don't
think a sheriff 1s supposed to
work and drive sll time aprrehende
ing orisoners snd not be pailé for
seme, 1f State 1s not lisble for
it, 1s owr County? This is an
important matter with the Sherifr,
as 1t is imposszible to keep up
unless he e¢sn collect his fees,
flecsse let me henr fromu. Our
county can teke eéare of thingas of
this kind if I have your opinion
as such,"




#2 « Honorsble E. Ae Tucket

The fees of n sheriff sre set out in
Seetion 11701, K, S, Mo. 1989, which, smong other
things, provides ss follows

"Sherifi{s, # shall be allowed
fees for their services in crimie-
nal cases # as follows:

For serving snd returning easch
eaplas, for esch defendsnt o « 1,00
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The sherifr or other offlicer who
shell tske a pers=on, charged with
a eriminal offense, from the
which the offender 1s eppre od
t in which the offense was
eoum ttec, or may remove a
prisoner ’bam one county to another
for any cause asuthoriszed law, #
ghall be allowed # one dollsr and
twenty-f ive cents per day for every
deay he may have such person under
his charge, when the number of days
shall exceed one, and {ive cents
per mile for every mile necessarily
treveled In goling to and returning
from one county to enother, # » "

#e find no statute in this state which
authorizes the payment of milesge or compensation
for an unsuccessful attempt to serve & caplase.

We quote the general rule from Section
1195’ 87 C. J.,p. 1130:

"In 2 majority of juriscictions e
sheriff 1s not entitled to, as o
matter of right, and csannot rscover,
milesge for travel in attempting to
serve process or make an arrest
which was not setually or lawfully
served or made, snd even though he
ultimetely served the process or
made the arrest,

E gannot
%’.ﬂ” 1 previous unsuccess




#3 « Honorable Le Ae Tucker

Such 1s the well settled rule in this
states We quote from s case involving compense=
tion of a sherifl, Ztate ex rel. v, Erown, 146
Moe 401, lece 406:

"It is well settled that no of-
flocer 1s entitled to fees of any
kiné unless provided for by
statute, and belng solely of
statutory right, statutes sllow-
ing the seme must be strietly
construed, Ctate ex rel, ve Wofe
ford, 116 Mo, 2203 Shed v. Haile
road, 67 YMo. 687; Cazmon ve Lo-
feyette Co., 76 No. 675, In the
case lsst cited it is sald: "The
right of # public officer to fees
is derlved from the statute, le
is entitled to no fees for ser-
vices he may perform, as such of-
flcer, unless the statute glves it.
¥hen the statute felila to rrovide a
fee for services he ia required to
perform as a publie officer, he has
no claim upon the state for come
pensation for such services,'! #Wil-
liams ve Chariton Co., 85 Mo. 645."

¥hen the worde of s statute are cone
strued In the plaln and ordlnery =ense, as 1s
reouired by Seetion 685, R, S, ¥o. 1929, and
salary snd fee statutes are strictly construed,
then it becomes sprarent 1In thils cese that the
sheriff 1s not entitled :to milenge at the rate
of 8¢ per mile for attempting t- serve the
capiss on a prismmer In another county, end it
is the opinion of this orfflce thst before tLhe
sherif{ csn recover such compensation, he must
actuslly serve the caplas onéd remove the prisoner
from the county in which he was arrested to the
county in which he i3 to be tried,

Respe etfully submltted,
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