
SHERn~F ' S FEES - Ent itl ed to no fees for attempt ing 
to serve capi as. 

Novombcr 14, 1935 

Honor b l o L. A. Tucker 
Sherlt't ot ike County 
qooling Green, lia ~our1 

Doar Slr: 

We have your request ot October 23, 
1935 tor nn op inion, vh1ch re~uoat 1a os fol­
lows: 

~1 woul~ like to hove your op inion 
1n rosord to Sheriff ' s mil eage , 
tor example I refer you t o ooat 
bill 0 13792 Stvte -~a- Bernord 

eLn i n , my r~oseeutL~s t~t t ornoy 
gave me n Cnp1na on cLnin ot 
that ttme ln St . Louie, Mo. , t 
police stot l on , I do trip to 
St . Lou1a for him but he wna ro­
l e eed to · herlf f ot 'aeon County, 
·..,co'!l, 1iasour1 . Then I modo 
tr1 t o con for him nnd bro01ght 
to my county, Bowl ing Green, ·o . 
I ro turned my Cap! s 389 mil e s 
trnvelee h1eh 1a corr et . I 
received ~15 .00 mil cftge , State 
ollovtns me 200 oile s ot . 05 per 
aile nd prisoners m1lecge ot 
100 m1lea at .os. :ow, I don 't 
t hink n aheritt is aupposod to 
ork nno ~rive 11 t ime ap ehend-

1ng prisoner$ vnd no t be pn 1d for 
oeme, 1f Stnte ls not liable for 
1t, ls our County? This 13 nn 
lmpo~t nt mnt t er wlth the Shertrr , 
na lt la 1mpcss1blc to keep u p 
unloe s he enn co~loct ~11s reo::J . 

lo r-oo let ~e he r rro:n pu. r 
county en n t oke c ro ot tb1ng o of 
tb1s kind tr I hnve your opinion 
as aueb . " 



# 2 - Honorable E. A. ckot 

'lt!e fees of a amr1f't are aet out 1n 
Section 11791, R. s . Uo . 1929, which, among oth«r 
things. provides os follows: 

"Shertrra, o shall be allowed 
fees tor Ull81:t- uorv1ces ln cr1m1-
nnl cases § as fo llows: 

For serving ana roturnins ench 
capias , for e~ch defend~nt • • ~1 .00 

The sheriff o~ other otr tcer who 
shell take a person, Cbal"ged wi tb 
a c r·!.mlnal offense, trom t he coun~ 
1n which the offender ia apprehended 
to t hat 1n which the of'fense wae 
eo:ni'I'Ete~ or who ttiiy remove 8' 
prlsonerrom one eount.r to another 
fo r any cause authorized by law. * 
shall be allowed o ono dollar and 
twentJ-f1ve centa per da7 tor eve~ 
da7 bo may hove suCh person under 
his charge , when tho number- ot &ys 
sboll exceed ono. and rtvo oento 
ver mile for eveFf mile necessarily 
trcveled 1n colns to and returning 
from one count7 to another, ;~ :Jo " 

ie f 1nd no a to tute 1n thia st te wh1 ch 
author1Ees the payment of mileage or compcnnnt1on 
for an unsuccessful attempt to serve a capias. 

We quote tho c,or.e ra 1 r ul o from See t ion 
1195, 57 c. J ., p . 1130: 

"In a majorlt,y of jur1sd lct1ons e 
sh~r1ff 1s not entitled to, as o 
~t~or of right , and ounnot recover, 
~lergo for trcvel 1n attempting to 
servo procoas or make on arreat 
which as not cctua llJ or lawf'ully 
served or made, r nd even though he 
ult1mntelJ served the proeesa or 
made the arroat , be connot ebareo 
mileab! for nrev1ons unsvccoasful 
o tteDMta j"'ii tt 



#'fJ - Honor ble E.. A. ruckeP 

Such 11 tho ell sett led rule 1n th1a 
atate . We quote trom a case 1nvolv1ng compens -
tion or a eher1ff , State •~ rol. v. Brown, 146 
o. 401, l . e. 406a 

"It 1a •~11 aettl od that no or­
fleer is entitled to tees of an~ 
kl.M unloo3 provlded for by 
atntutc , and being eolel J or 
sto t utory right, etetutea ollow-
1ng tho aooe ar~st be a trlctl y 
construed. Stot e ex rel . v . ot­
tor6 , 116 o . 22l ; ~~ed v . Hall­
road , 67 o. 687; G ~on v. Lo­
fnJOtte Co., 76 ·!o. e 75. In the 
e ae l sat ol ed :t 1a enid: ' Tbe 
right ot public officer to tees 
1a derlved from the at tute. Ue 
l s entltl.e d to no r oa for oer­
v1eeo ho mtly perfor.n , os auch ot­
t1cer , unlose tbe atntute g1vea it . 
•hen t ho sta t u te ta1la to provide 
foe tor aerv1eec ta r qu1red to 
pcz~torm aa o public officer, he hna 
no claim upon t ho state tor eo 

naatlon for aueh aorvicoa .• 11-
l loma v . Charl t on Co. , 85 ~o . 645. " 

~hen the r da of atotute are con­
strue d 1n t he plain ond ord1nar~ sonse , os is 
required b.1 Sec tion 655, R. s . ·o . 1929, and 
aalory and toe at otutes re ntr1et ly conatruod, 
then it becomes ap arent 1n t h1s c so t hat the 
sheriff 1a not ent i t l ed t o m1lenge nt t he ra t e 
of' 5t per m11 ~or attempting t , aorve the 
cnp1ns on o pria<ner 1n another county, ond it 
1a the op1nlon or th1e off ice thot bef'oro t ho 
aboritf en n roeover such compensation, ho ua t 
act1zsll1 serve tho eapia o one reoove tho pr !aoner 
fro m the count~ in b lch he was ar rested to t ba 
count1 1n which he la to be triod . 

Respo cttull7 suba1 tted, 

AP~ ROV.t.D a PWDKLIN B. R ~GAH 
t: a 1st nt Attorno~ Genera l 
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