TAXATION:

Honorable William H. Tandy
Attorney, U. 5S¢ Do Ae
Rolla, MNissouri

Dear Sir:
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The tax lien for State and County taxes, in
Missouri, is fixed on June lst on all land

in the State not exempt on that date, and
subsequent purchase in the name of the United
States does not exempt the land from the lien,
by reason of the Missouri Constitution exempt=
ing propertyof the United States from taxatione

p June 19, 1935.
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We acknowledge your recuest for an opinion dated
Mey 25, 1935, whieh is as follows:

"In connection with the purchase of
lands by the United States for for-
estry purposes in Missouri, this
department has been with-holding
taxes for the year 1936 which be=-
came & lien by statute June 1, 1934.
On end after June 1, 1935 additione
al taxes will be with~held for the
year 1936 if the same procedure is
followed. This will result after
June 1, 1935 in the with-holding of
emounts sufficient to pay the 19356
end 1956 taxes which under the statute
cannot be pald until after final ad-
Justments hsve been made and the
tooks turned over to the Collector.

. "I would appreciate your decision

- as to the date of liability for

taxation when lend is sold to the
government. In this commection your
attention is respectfully directed
to the following ceses:

United States vs. City of
Euffelo §4 Ped. 2nd 471

United States vs. Plerce County,
et al 193 Fed. 529

Bannon vs. Burns, 39 Fed. 892.
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"Your attention 1is respectfully called
to the urgent need of this opinion
inasmuch as it affects numerous ven=
dors who have optlioned their lands

and are now conveying to the United
States and those whose cases are now
pending. "

House Bill Noe. 19 euthorizing the United States to
purchase reforestation land in Missouri, which was passed
with an emergency clause by the &8th Genmeral Assembly of
the 19356 Missourl Legislature, and was sifnea by the
Governor, provides In Section 11702 as follows:

"The consent 2;»%23 State of Missouri
1s hereby givem in accordance with the
seventeenth clause, elighth section of
the first article of the Comnstitution
of the United States to the acquisition
by the United States by purchase or
grant of any land in this State which
has been or may hercafter be scquired,
for the the purpose of establishi

and mainteining postolfices, internal
revenue and other government offices,
hospitals, sanatoriums, fish hatcheries,

ame and bird presc¢rves and land f
reforestation, recreational and agri-
cultural uses."

In case of United States ve City of Buffalo 654 Fed.
24, 471, l. ce 473, the majority of the Court said:

"No time need be spent to show that
property purchased by the United States
with the consent of the state in which
it 18 located is beyond the reach of
state or municipal taxation unless the
United States consents. U. S. Conste.
art. 1, Sec. 8. No claim 1s made that
it is. BMoreover, property of the United
Etates 1s expressly made exempt in New
York by section 4 of the Tax Law of
that state."

Article XIV, Section 1, Missouri Constitution, ex-
empts land in Missourl, the property of the United States,
from taxation, and provides in part:
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"No tax shall be imposed on lands the
property of the United Statesj# # # "

Pursuant to the above Missouri Constitution exemp-
tion, Section 9743 R. S. Mo. 1929, provides in part as
follows:

"The following subjects are exempt

from taxation: * # % # second, lan

and loks, public buildings and struct-
'Iit

ures their furniture and equip-
ments, bel to the United States;
# % W e

The Supreme Court said in Deickhart v. Rutgers, 45
Mo. 130 at l. c. 132:

"T’his equitable rule is recognized in
Blossom ve Van Court, and that case,
as already observed decides that the
tax lien takes effect and becomes an
encumbrence from the inception of the
assessment."

Under the Constitution of Missouri, Article X, Seec-
tion 4, all land in Missouri must be assessed according
to its true value and said section provides in part:

"All property subject to taxation

shall te taxed in proportion to its
values # # # a%

Under the tax statues of Missouri all taxes on reasl
estate which became delinguent on January 1, 1935 were
upon lands which were assessed June 1, 1933, and the
Rutgers case holds that State and County lien for taxes
which became delinguent on January 1, 1936 attached on
assessment. Your statement In your request for an opin-
ion 1s true, that is, State and County tax cannot be paid
until the tax books have been turned over to the County
Collector, but that does not mean that the lien for said
tax does not precede the Collector receiving the tax books,
nor does it mesn that the tax lien does not become fixed
at true value at assessment.

In order to determine when the lien for taxes estab-
lishes itself in Missouri, we have but to loock to the tax
scheme which the Legislature has provided in Missouri as
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the same relates to the establishment of the tax liene.

Section 9766 R. S. Mo. 1929, provides the time and
menner that the Assessor must follow in meking land
assessments in Missouri. Said Section reads in part:

'Tho assessor or his deput de=-
Ia lhnlI bo ween EE !rgf il
ng

Jenuary,
ri%%ﬁe d with the necessary books

and blanks by the county clerk at the
expense of the county, proceed to
take a list of the taxable personal

roperty in his county, town or dis-
trict, and essess the value thereof,
in the manner following towit: He
shall call at the office, place of
doing business or residence of each
person reguired by this chapter to
list property, and shall require such

ersons to nake a correct s%ate:en
of ell taxa roperty owned by such
geraog, or er e care, charge or
management of such person, except
merchandise which may be required to
pay & license tax, being in any
county of this state 1n accordance
with the provisions of this chapter,
and the person listing the property
shall enter a true and correct state-
ment of such property in a printed or
written blank prepared for that pure
pose; which statement after bel
filled out, shall be si ed and sworn

o, to §E;’ex ent reguir his
-5;2 e:-gl the piraon iisfigg the

operty and delivercd to the nasesagr.

sts shall contain; rs
e
n ue, to be listed end assessed om

rst of 3”'"'"15'3""53"??3:1

ear Eﬁorenfteg, aanEigg In this or
n to the

other sectio nntragz,
* % ow, T

ﬂ§ ¥

«

EJ.

E|
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Section 97569 R. S. Moe 1929 provides in part as fol-
lows:
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"The oath to be signed end sworn to

by each person making the statement

of propertl required by this chapter
ghall be as follows:

» 3
:; _affi that t osof :-a oi "QI.Ir
ains €

EE% and ¢ roct state=

me ﬁ of sall t property mede tax-
able by the lews of the State of
Missouri, * #

s # # and all other g;gg—
ert d %:_ value wh I owned gg
e fir __I.EI !EEE: _.___s* P

Section 9746 R. S. lo. 1929, provides:

"ivery person owning or holding prop-
erty on the first day of June, in-
cluding all such property purchased
on that day, shall be lisble for
taxes thereon for  the emsuing year."

Section 9747 Re S. Moe. 1929, provides:

"Gove s entered or located
on to rst day of Jume

8 te &t e for tha ar !Eg
every year reafter; school an

swamp lands and lots shasll b ecome
taxable whenever the county sells,
OOnveys or lgreen to convey its title;

e ro shall in all cases ng
@;iﬁlz 4 ég axes Ehsroon,
il—%_z es lt:f
taxe: thereon, which Eien all bo
ed as he.

éniore reinafter provided in

this chapter; said 1ien shall con-
tinue and be in force until all taxes,
ferfittures, back taxes and costs
shall be fully paid or the land sold
or roleaaed, as provided in this
chapter.”

Section 9779 K. S. lio. 1929, provides:
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"Real estate shall be assessed at
the assessment which shall commence
on the first day of June, 1883, and
shall be reguired to be assessed
every year thereafter."

Section 9793 R, 8. Mo. 1929, provides:

3 t
RS i e
t“ m nor im

oa or was guaossa?.
gaaoaslogs of land or lots
numericéal orceér, or by plats and a
'lund list' in alphabetical order, as
provided Ly soetions 92780 and 9781,

shal e dee od

- and places _-eﬁig
B o
ever or ever
'ﬂ.—i% useaao an ?-'bo sold
Tor taxe nterecs eos s charge-
able %Eeroon; and no error or omission
in regard to the name of any person
with reference to any tract of land
or lot, shall in anywise impair the

vnlidity or the assessment thereof
for taxes."

All of the above sections establish that the assess-
ment for taxation in Missouri begins June lst and is on
property owned by taxable persons on that dake, as per its
true value. The last four quoted sections establish that
the fiscel year for purposes of taxation begins June 1lst,
in each calendar year, and that the tax lien based on
true value establishes itself on the first day of the
fiscal years, that im to say, on June lst of calendar
years. The last quoted section establishes that the tracts
of land assessed are chargeable with the tax lien. Con-
struing Section 9793, =upra, the Supreme Court said in
State ex rel. lMcKee ve Clements, 219 S. W. 900; 281 Mo.
196, at 1. ¢« 200:

"By said Sectiomn 11385 each tract of
land is chargeable with its own taxes
no matter wvho the owner is or in whose
name asseased. The assessment of land
or lots in numerical order, or by plats
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and a 'land list' in alphabetical
order,as provided by preceding sec-
tions, imparts notice to the owner
that it is assessed eand liable to be
sold for the taxes chargeable there-

on. This and related sections .‘é.
he texes a charge §§§ land er
all circumstance g%knr less o

the owner or prior llenors may be,
regardless of the name or names in
which it is assessed, and regerdless
of any error or omission in that
respect.”

In the Missouri case of DeGiverville v. Legg, 48 Mo.
Appe. 573, the Appellate Court, In passing on statutes
similar to the ones now in force, and heretofore guoted,
said at l. c. 576:

"There is such a thing in this state
88 2 taxable year, about which there
cen be no controvers when the
statutes concerning Eha assessment
and collection of the public revenue
are considered. Section 7569, Kevised
Statutes of 1889, reads: 'bLvery per-
son owning or holding property on the
first day of June, including all such
property purchased on that day, shall
be liable for taxes thereon for the
ensuing year.' Section 7652. 'Keal
estate shall be assessed at the sssess-
ment, which shall commence on the first
dey of June, 1881, and shall only be
required to be assessed every two years
thereafter. Lach assessment of real
estate =0 made shall be the basis of
taxation on the same for two year
next succeeding.' These sections
clearly establish what fg;_se desig-

8

:

ted taxabl filscal year,
Sn: einn%g !'on.t‘s ?ei'g'%t _llor o::‘ in
each year. The supreme court of the
state hes recogg!zga Eﬁia n several

decisions.

State and County taxes in Missouri become delinquent
on January lst, at a subsequent time in the tax scheme
when the State's lien has become fixed, and Section 9936,
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Re S. Mo. 1929 provides:

"A11 real estate upon whicn the taxes
remain unpaid on the first day of
January, annuslly, shall be deemed
delinquent, and the said county col-
lector shall proceed to enforce the
lien of the state thereon, &s re-
quired by this chapter; and any fail-
ure to properly return the delinquent
list, as required by this chapter,
shall in no way affect the validity
of the assessment and levy of taxes,
nor of the judgment and ssale by which
the collection of the same may be en~-
forced, nor in manner to affect
the lien of the state on such delin-
quent real estate for the taxes un-
" paid thereon."

The State tax lien on delinguent taxes must be fore-
closed upon the first Monday in November, following the
January delinguency, under the provisions of the Jones
Munger Tax Law, and at the sale a successful bidder may
interpose a e¢loud unon the title in favor of holders of
tax certificates to land which the United States Depart-

ment of Forestry has contracted to purchase.

The Jones Munger Tax Law appears in the Missouri Laws
of 1933. Without quoting the whole act we call you atten=-
tion to the provisions of Section 2552a appearing at page

430:

or slaiming an interest n or o any ¢
of said lands or lots in the notice
of such eale; provided, however,de-
Iinquent taxes, with penalty, intur-
est and costs, may be paid to the

county collector at any time before
the property is sold therefore.
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"The entry of record by the county
collector listing the delinguent
lands and lots as mrovided for in
this ect shall be and become a levy
upon such delincuent lands and lots
for the purpose of enforcing the lien
of delinquent and unpaid texes, to=-
gether with penalty, interest and
costs."

CONCLUSION.

Notwithstanding contracts of purchase now held by
the United States Department of Forestry, referred to
in your recguest, this department is of the opinion that
the State and County tax lien 12 favor of the State of
Missourl becomes fixed on June lst, of each year, which
date 1= the first date of the fiscal tax year. On June
lst, of any year,resl property, the title to which was
at that time vested in any person, natural or artificial,
where that person is not exempted under the provisions
of the Constitution and exemption statutes pursuant there-
to, on the first minute of that day become subject to the
State and County tax liem and it is then attached and be=-
comes final, and the fact that the United States Depart-
ment of Forestry thereafter purchases the land in the
name of the United States of Americs, nursuant to a cone
tract of purchase entered into prior to June lst, does
not preclude existence of the tax lien which came into
foree during the pendency of sald purchase contract, 4l-
though the amount of the lien, which became fixed on true
value, cannot be computed until other State taxing sgen-
cles acte

It is true that the Constitution and Statutes of
Missouri exempt land nurchasei by the United States for
reforestation, but this exemption does not extend to
United States' lands which are subjeect to a fixed tax
lien at the date the title passes to the United States
@overnment, and valld tax certificates issued or oute-
standing oursuant to the statutory enforcement of State
and County tax liens should be given sanction by the
Courts even against federal ownership of the land. Ve
admit that the United States camnot be mmed except with
its consent, but that fact does not mean that the obli=-
gation to pay the State's lien does not exist against the
United States when they purchase reforestation land.
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None of the cases cited in the request for an opin-
ion can be taken for authority for the legal vroposition
that the llen for State and County taxes in Missouri,
which the Leglslature has esteblished to take affect on
June lst, of each fiscal year, the date of the annual
assessment on property, is not final as & charge sgainst
property acquired’ by the United States or any other per-
scon on or efter June lst, of sald fiscal yeare.

The statutory liens which the Federal Court construed
in the three Federal cases cited in the reguest for an
opinion were given a retrospective operation because the
lien statutes under consideration, by their terms, required
& retrospective construction. The Missouri Statutes es-
tablishing a tax lien on real estate owned on June lst, are
clearly prospective, not possible of retrospective con=-
struction applied in the rFederal cases citede In Missouri
the State's tax lien falls within the enforceable liens
described in the concurring opinion of Judge Hand in United
States ve City of Buffalo, 54 Fed. 24, 471, where at l. ce.
474, the Judge said: "
"I agree in the result but for other
reasons than my brotherse. The ques-
tion appears to me wholly one of
state law, with which the sovereipnty
of the United States has nothing to
do, although of securse I agree that
no state may tax property of the
United States. On the other hand I
do not understand it to be disput

t when the United States takes

rty. akes 1t t

gl

u
T '_EE_tEE__gf-—'ﬁg law O
a stats were that &mﬁf
be liemns as rst, the time
of the asses but be com-
ed, lev and exte on the
h’mmm_.st see no

in defeasance of the sev g the
United States. 1 cennot sgree wi

the contrary ruling in U. 5. ve

Pierce County (D. C. ) 193 F. 529.
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Bannon ve. Burnes (C. C.) 39 F. 892,
contains a dictum in accord, but it
was altogether unnecessary to the
resulte The levy snd extension on
the rolls are not adversary proceed-
ings against the United States, like
en arrest or selzure of its property;
they do no more than filx the amount
of a charge already imposed, and the
liquidation does not depend upon ques=
tions in which the United States is
interested except as all other owners
of property. They are not directed
against it 1ndivldually, as is a suit,
or a condemmation."

The above conecurring opinion, we believe, properly
classifies the propositions of law accredited to the
Pierce and Burns cases, cited in the request for an op-
inion as dictum. This holding in the concurring opinion
has been quoted and followed in later Federal cases.

None of the later cases overrule outright the me jority
opinion in the Buffalo case, but on the other hand all

late Eederal and all United States cases citing the
Buffalo case as authority use the logic of Judge Hand

in his concurring opinion, some even quoting him, in com=
ing to their conclusion, thet immunity of the United States
from local taxation includes freedom from all taxes not
final as charged agalinst property at the time the United
States acquired it.

We are of the opinion that since in Missouri the Su-
preme Court has held that the tax lien 1= finsl on June
lst, of each year, as the Statutes provide, the feect that
the assessment, computation, levy and extension on the tax
books follow later in the tax scheme does not change the
effective statutory date of this fixed statutory liemn to
some other date, merely because the United States is the
purchaser with prospective constitutionsl tax exemptions o
on said lande The sovereignty of the State of Missouri
to make and enforce its fixed statutory tax liem as of
the date fixed should be respected in the Federal Courts,
and the three cases cited do not indicate that the tax
lien for State taxes will not be respected when the
Missouri Tax scheme be under consideration.

There can be no doubt but that the United States 1s
suthorized to purchase reforestation land in Missouri,

¥
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and that under the Missouri Constitutlion reforecstation
land@ purchased by the United States In Misaourl is ex-

empt from taxation, and this is constitutionally true,

any act of the Missouri Legislature taxing lands of the
United States to the contrary notwithastending. The fact
that the United Statea Government, in the exercise of its
powers to ecarry out its functions “inds it necessary and
convenient to contract the purchase of reforests ion land
in Missouri from owners, is no legal justification for
holding that the owner, during the contresetusl period and
prior to the transfer of title, can give a deed to the -
United States, thereby defeating & fixed tax lien then ex~-
isting against the real cstate. The United States Govern=-
ment purchasing real estate, purchases the same subject to
valid existing tax liens the same as a private owner, and
the constitutional tax exemption in favor of the United
States Government is not retroactive in its operat ion, ex-
tinguishing tax liens against the land that became fixed
prior to United States ownership. In Missouri taxes are
properly assessed against all lands, except where at the
time of the accrual of statutory liem, (Jume lst, of the
year the Agssessor lists the land) the land be legally exe-
empt because the real owner anpears to be one of those pri-
vileged few named in the Constitution whose land holdings
on June lst, are exempt. The United States Government, with
contractual right to buy land in Missouri, is not the legal
owner until it receives the title, and the fixed tax liems
existing against the land which it gete title to are not
reasonably to be defeatsd by subseguent government ownere
ship exempting the land from taxation under the Missouri
Constitutione We do not understand that the Government
option, referred to in the recgueat, is any more than e
contract to purchase. We do not understand that the Govern-
ment considers itself a vendee in noassession, under the
option which it holds, or that the United States took

title to the lend at the time of entering into the option.

Respectfully submitted

WM. ORR SAWYERS
Assistant Attorney General.
APPROVED:

0 B Te
(Acting) Attorney Generale.
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