TAAATION AND REVENUE; Disposition of surplus proceeds of tax sale.

april &, 19385,

o
don, Joreph T. Tate, }?IJL, '[) '
rosacubing ittorvey, o~
irsoonade County, £

Jw:naville, “eo, l

resyr Liv: _ /

A request for sn epianlen hus been recelived ron you
under dmte of Hovemdey 17, 1854, suel request being in the fol-
lowing terms:

" 7he wvonnty Colleetor haz raguested Lhet 1 reeure
en opinicn frox you regsréing the dlisposition of surplus
money collaotad on nxie of reel sstale {or L:ixss shere
thers =as & wwortysca on <uld reniges at the time of salé
tax snle,

Tn the awent Lhst you hLieve =lrasdy reamdered snh op-
fnicn on the subjerot 1 willl aprreciztie recsiving a ocopy
of pe%0."

The cusstion presented By your leiter les nol been
squaraly sotlled in thlx Jtate elther by sinltule or Judielul pre-
csdent, and w@ hare only teen sile o Jlseover s fow ¢ssas In other
statas on the subjeet,

The only releavant stetute «bleh we le e been ables to dle-
eovaer 1s R, . Hlssourl, 198%, Jection ¥PE®, as emended by laws of
1903, rage 425, 422, whleh rovifes ae follows;

"“hen real aztate has besn a0ld for texea or vther
debt by the aheriff or colleotor of any county within
the steta of “issourl, and the sese salls for s greater
szount then the debt or texcs and all costs ia the case,
834 Lhe Quney or ovnera, agest ©F acents emnnot bs Tound,
it ehall be tre duty of the sheriflf or enllsstar of tne
eounty, when a2uch ssle Las been or aay herealter e nde,
to make a writtes atstenent deseribing eseh parcel or
traet of land s 1é by him for a greetsr semount than the
dedt or taxes &n¢ sll conts iu the esse, and Tor which no
owner or owners, ageat or agents esn be found, together




lion, Joseph T, Tate,
“roseout ing :‘ttorney,
Cesconsde Counliy,
Cwanrville, Mo,

-

with the anount of surplus mousy in csocl. case, wh'eh
stutenent shall Le sudbuserided aséd sworn Lo by the chure
Iff or colleetor maklng the came before some officer

e etent Lo sdminister ocaths wilithin thies siste, anc Lhen
nrasanted L0 tle eousty court of the county where aueh
zele huas teer oy “ay lLerverfler he mude; snc on the &) -
srovel of e statocent by Lthe court, the sheriff or cole-
lvotor making the soxne shsll pay the sald surplup rwoney
Into the gounty Lremsury, teks the receipt in duplioste

of aald tressurer for suid overplus of morney and retain
20 of the 8eld duplliosts rugelits Limself ané rile tho
othsr with ths eounty court, and thereupon tha court shell
chargs #*ald treasurer - Iith sald saount, nd asald Lreasur-
ar sholl plxce wuell -oneys to the credit of Lhe sehooldl
furd of the county, to bto lelé 1 trust for the tarm ef
tweaty yeers for the osuer or ornerg o thelr legerl repre-
geoatativex, .né el Lhe wnd Of trenty years, I sueh fund
sbell noL te aalled "zr, the= Lt 53YEl) bevc.oe ¢ rerzaneat
sslool fund of tho counlye. Luunly edurts n'.=11 corpel
O“NOTE Or ~ e8ule 0 neve satiafrovory rroof of Lt .ir olalime
hefore race .vine tvuir mwoneye rovited, thut no county
annll ey Intersst o thi- elelisunt of sny rcuel fund,”

You will obaerve th: i %ulz section, =lt-ough It doues not a:prsesly
provide for payament Lo Lhe owser of the surnlus, it nevartheless
see s rosscrnably cleer th:t suel payment is contemplatec, Turthere
more, th i scetion =a¥an no sttampt Lo defise the tara “"nwher®,

in the cese of "ciuffle v, Collire, 117 .Lla, 457, 23 Lo,
4% (1588), s stetute ~onerslly sl-llar to the issrurl stetute sdHove
quoted wae {nvolved In = sulf brou,ht By » mortgsgee whinose mortgrge
wee recordec bur uarstured mgains! tha sortgegor, Lo whom Hayuent of
the surplus ;roce~fe of nu tax sale hed deen ‘slc hy Lhe eollactor,
The =ortgsge ~rovidad thet the mortgagee voula teke pornession before
returity of the debt if he decmed 1t necessery to vroteet his inter-
asta, The court Leld thut sueh payrent wse isproper end seld:

*vea think it elesr Lt the plaintiffe were ontitled to Lthe
money. iasy were the lege)l owners ' * with the right to its
{a~adinte porsesalon, subjeet Lo the superior right er the
tax colleator to seize end sell rfor texes. * " The surplus
srogeeds in the handa of the eollector represented the yprop=
erty. Tha right of the “ortgasves vo the projerty, ss against
Cannon {(the mortgagor),at the tize or the eseigpure and :ale,
at'nered %o the rurplus; and they were eniitled, on demmnd,
t2 recelive it, &2 they #0uld have been entliltled to demend and
recelve t'e property itself, Lad tiere heen 0 conver:ion of
it into noney throupgh the proeesses of « psaramount lien.”




lion, Joserh I, Tste,
frossouting ittorney,
Jeaseonade (County,
(wensville, Lo,
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"he oourt then referred tu the statutory proviclion come
parable to the !"imsouri ststute above guoted end saelé thet the
rrovizion "that 'eny brlance romaining slall be peld to the owner
of the property' is merely declarstory of the law ss 1t already
existed, The glst of thet sectiom ls the succeedling suthority given
to the colleetor to denosit the balonce with the oounty tressurer,

“ * 47 the owner !s nct present st the sale, or, if present, refuses
to receive 1t, The purpose was to relieve the oollector of the Juiby
of cealing the owner end peylng Lim the balanee, or of retaining it
in his hends If the owner should refuse to receive it, It does not
unfertake to define what rela'ion to the property e persea must de=r,
in order to be its ‘owner', within the terms of the section., That le
left to Le controlled by tha general prineiples of luw spplicedle to
ths cese, If no superior olesimant had made known his claim, and de-
mandsd the money, the colloctor wouléd heve been authorizcd to pay the

surplus to the tazpayer from whom he obtalned
orty; dut, & olalmand appeering and asserting
like any other holder of funds to whiol theore
ente, necessarily, 1€ he pnid to either, took
seeings that the rayment was mede to the perty

T™ie case Jua2t eoncldered would seen
proper econastruetion to de plaeoé upon & statu

poasession of the prop-
his right, She colleector,
are knowva rival clsime- ]
upon Limself theparll of
lawfully entitled,.”

to be s jesscnadble end
@ like the uizsourl stat-

vte. The right of the =mortgegee to the surplus was confirmed in the case
of 'roekway v. umphrey, 4 ‘edb, (Tnoff,) 408, 94 /1,7, 8BS (1803) in
which the ccurt sald:;

"Flainly, the first mortgages ves entitled to a lien on
the surplus.”
‘tl. ‘01

Furtler, in the ccse of ’‘erxer v, erd, 78 . J.cqe 37, 71

(19C8), the court seid:

“Under what I think {8 s well-cettled rule, the mortgagee
rrior to sele may pay the tuxes which the o' mer of the

equity of redeuption war rrimafily liavle to pay, end

therehy nequire by a specles of subregstion & llien for

the emount so0 paléd whileh Iin respeat of »riority ccouples

the same position es the tex llen, “ * ifter sale, and

before redemption, the mortgegee®d intersst stands praetieslly
trans"erred to the fumd,”

Jee alzo orcester v, "oaton, 179 Vase, 41.'60 Nele 4103 .utbherland v.
City of RProsklyan, 1868 1,Y, 835, 81 'i,X. 433.
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in conelusion, it ir our opinion that where = surplus
exlsts after the sale of real ~state for tsxes, suech surplus should
be ;eld to the owner of the property, if only one person has sny
i2terest therein; that i{f the c¢ollector is satiaflied that tihere is
2 valid recorded unsetisfied mortgage asgalnatl the property, payment
to tre extent of the then mortgage dedt eould be made to the mort-
gocee ené stould not be pald to the mortgegor, andkh-t if there ls
any doubt aboutl the person Lo whom peyment should be mrde, the safest
nrocodure for the ocollector would be to turn the money iantc the coun-
ty treasury under f, o ¥irsouri, 1628, veotlon S839, as emended by
Lews of 1072, -ege 4205, 420, leaving proof of ownership to be made to
the county court under th+t section,

Yery truly yours,

B 'AMD He MILLER
Assistant ittorney Generasl

APPROVED:

ROY MeKITTRICK
Attorney General




