
Cities o£ 3rd Clua ma.y patHJ ordinances imposing licEnse tax 
on wholesale merohante do~ business within city limits un­
d'r Section 6840. 

Bovemher 25, 1935 

Honorable E~r J.. Strcm 
Prosecuting Attorney 
Cape Girardeau, llissouri 

Dear Sir: 

This Dcpartaent is in receipt of your recent letter 
requesting au opinion regarding tho f ollowing :atter, 

"The matter of the right ct a city o! the 
4th class -.nd a city of tho 3rd olaaa to 
pass ordinances for the collection ot an 
occupation tax on a concern selling or con­
signing its merohandise to retailers in 
such cities has been presented to .me and 
request mado for an opinion trom your of­
fice . 

The exact question involTed i~r whether a 
corporation organised in Missouri located 
in this cit)" which sends out its drinr 
and truck l oaded with merchandise to cities 
in this county and wrrounding countie s to 
de liTer 1 ~ merchandise to merchants who 
have either previously ordered tho goods 
or second who desire tho goode by purohas• 
ing it directly troa the truck or allcnr it 
to ba conaigned to them from the truck 1li th 
a provision that if the consigned stock is 
not sold it will be picked up by the truck 
driver replaced with other Qerehandise or 
returned. 

It would aoem that such a prooedure would 
be a benefit to~ local merchants and 
since no property is sold to the consumer 
woul d bo the a~U~W as ii' the merchandise 
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was s hi pped to the r etailer by express, par­
cel post or common carrier unless it would 
be the mere fact that the driver has the 
power to make a sale or consignment at the 
time he arrives at the aerchants door and 
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is not dependent on an order previously giTen • . 

For your information Section 7046 .... 5 • .r..o. 
1929, Sect ion 6840 as emended, Laws 1931 
page 276, ~ection 7287 h . s. ~· 1929, to­
gether with the cases of City of Osarks vs. 
Hammond 49 s . .. . 2nd 129J City of L9be.non 
vs. Joslyn 58 s . ... 2nd 289 end Ci ty of 
.l'wrora vs. Stafford 51 s. : .. 2nd 547 throw 
light on t his subject. 

Local cities end other cities have ordinances 
covering wholesale merchandizing atencies. 
peddlers, ~crs and nether business trades 
and avocations" under which they seek a tax 
of ~7 . bO to *30. 00 per year ond the matter 
is becani ng quite a problem o.s i t is diffi­
cult and expensive to handle appeals in 
such eases because of the ~roat number and 
because it is a continuing violation and 
the fines for violat ion nm frcm . 1. 00 to 
t loo.oo f or each violation. 

I woul d appreciate an opinion from you r of ­
f ice on t r.i s subject as soan as possible . 11 

You do not atato in your letter the kind or substance 
of the proposed ordinance which woul d affect the fir.ma or co~­
cerns doing business in the manner you have described in your 
letter. h 8 conolud• it is some form of occupat ion or license 
tax as co.atemplated by Section 6840 Lura of ..Jissouri, 1931. page 
277, wherein it is provided as followst 

"l'he council shall have powor and authority 
to levy and collect license tax on 11hole­
sale houses, auctioneers, architects, drug­
gists, grocers, banks. brokers. wholeeale 
Ji18rchants , merchants of all kinds , • * • • 
* * • • • • • • • • • • * * * • * * * * • " 
We have consulted the cases and decisions ment ioned 

in your letter and do not believe that they bear en the kind of 
ordinance the City ot Cape Girardeau proposes to pass, if we oa.n. 



-

Honorable ll:lmer A. Straa 

~lean your content ion from your letter. '·I t hink it more than 
p~asible that you have in mind an ordinance aCIIlnhat similar 
u in the ease of City of Sedalia v . Standard Oi l Company ot 
Indiana. 66 Fed. 2nd. 1 . o. 160. All of the oases bearing on 
this question are contained in the decision which we herewith 
quote the pertinent parts 

"The trial court was also ot the opinion 
that the ordinance was invalid for l ack 
ot uniformity in ita operation because 
1 t emitted to iz:lpose a similar tax upcm 
those who sold gasol ine • but did not 
transport it. and upon those who trana­
ported it in cont ainers of ass c apaoit,­
t han five gallons, where•s section 3 of 
arti ole 10 of the Conati tution of Jlia­
aouri requires that taxes shall be uni­
for.m upon the same class o£ ~bjects 
within the territorial limts ot the au­
thority levying t he tax. Aasuaing that 
there may have been others who sold or 
transported thiJ oommodi ty under these 
circum.stancea. the requirement of uni­
forlli ty is met it the tax falls alike 
an all persona who are in wbstantially 
the same situation. In illustrating t his 
principle the court said in City of, St . 
Charles v. Schulte. 305 Yo. 124. 264 s. 
r •• 654. 655t 

' The Legislature delegated to cities of 
tho third clue. aa i t was ca:apetent for 
it to do. authority to lev,y end collect 
a lioenae tax an the vendors of soft 
drinks . Under the @:on0ral po ... r so dele­
gated to it the City of st. Charles wu 
not bound to la-.y the same amount upcm 
all vendors ot sort drinks. It could. 
in 1 ta discretion. d1 ride them upon ~ 
reasonable baaia into class••• aa. tor 
example, the volume of business done 
(City of Aurora v • • !oGtllnan (138 Mo. 38• 
39 s. r·. 469) • supra) , or the specific 

· chara.eter of t he drinks sold (In re 7nt ­
son (17 s. ~. 486. 97 J • . • 463, 2 ~~. 
Cas. 321), supra). and fix a different 
tax tor eaoh o1aaa. (l Cooley. Tax'n 
(4th Ed. ) 353). Upon t he same prinoiple 
peddlers have lang been claaoi tied 1n 
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this state for the purpo:se ot taxation. 
Section 9259• R. S. 1919 (~. St. Ann. 
Sec . 13318). 

There can be no doubt but that. under 
well-.ettled principle•• reapandent was 
not bound to levy and collect a license 
tax upan vendors of all kinds of so.ft 
drinks. it' it imposed a tax upon the 
vendors of e.rr.y. It could in its discre­
tion have impoaed a tax unon t hose who 
engaged in S1)lling near beera without 
imposing ~ at all upon the vendors 
ot other sott drinks. Carroll v . rri~ht. 
131 ~. 728. 63 s. ~ · 260; Coca- Col a Co. 
v. Skil~ 91 Uiss . 677. 4f So. 985.• 

See also • ...;x pt. rte Aaot a)q. 319 ( • 810, 
5 s. "• ( 2d) 22J l~tamobile Gasoline Co. 
v . Ci ty of St. Louis• 326 •o. ~35. 32 s • 

• (2d) 281. 

On this record it is not made to appear 
that there was not a r easonable basie 
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tor the classification adopted. i he aug­
~ostion that t he class ification adopted 
offends also against t he Fourteenth Amend­
ment to t he Constitution ot the United 
States is suff'ic1ently met by what was 
said on t hat suwject in CaQpbell Baking 
Co . v. City of Rarris onv1lle , ~o. (~ . c. 
1- ) 50 F. (2d) 670. 

There is a turther suggestion that the 
ordinance is invalid because it undertook 
to impose a tax upon a businesa conducted 
out side or t he territorial limits or the 
city. The bill alleges t hat d&f ondant 
vas enbnged in the city ot Sedalia in con• 
ducti.ng the business of' aelli.n.l; and trans­
porting gasoline. but it also al:b ~es that 
it waa the defendant ' s duty to acoount t or 
all gasoline sold by it. under tho term.a 
ot the ordiaance. within the atate or .t.fia­
aouri . Considering the tit l e or the or­
dinance. the general purpoae expressed iB 
it. and the liaitation etat •d 1n aeot1on 6• 
exempting from ita operation gasoline ship­
ped tram Sedalia to other oit1ee. town•• 
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and village&, it i s a reaso:aable inter­
pretation of the ordinance in question t hat 
it included a tax upon dealers vho, in the 
city of Sedalia, conducted the business or 
both selling gasol ine and transporting it 
lrl thin tho cl ty 1 in the manner nentioned, 
and also upon daelers who in tho city ot 
Sedalia conducted the busin•ss of both 
selling gasoline and transporting i t trom 
lli thin the oi ty to points lli thin the s tate 
of ..U.ssouri . :r.o challenge has been made 
of the -territorial authority or t he city 
t o impose the tax upon the f irst cl&Js, 
but it is e.ssert•d that the oi ty may not 
impose th9 tax upon the second elass, be• 
cause or too deli very of' the gasoline out­
side of the city . The ordi nance dooa not 
undertake to measure the tax by the t r ans ­
portation outside or thD city or Sedalia, . 
The right or a municipal corporation to 
impose a tax of this kind upon an oocupa.­
·tion or business which i s conducted Wit hin 
t11e oi ty limi·l;s. although a portion of' the 
business was carried on outside of the city, 
is generally recognized. Postal Telo graph 
Cable Co. v . City Council o£ Charleston, 
153 U. S. 692, 14 S. Ct . 1094, S8 L. Ed. 
871; «estern Union Tel. Co. T e Gi ty ot Fre­
mont, 39 Neb. 692, 58 n. 3 . 415. 26 L. 4. A. 
698; 37 Corp. Jur. 181; American Union Ex­
press Co. v . City c4 St . Joseph, C6 Ho e 675, 
27 Am. Rep~ saa, City or oerterville v . Bly­
stone, 160 !::o. App . 191, 141 s. ~r . 701J .Alner ­
con Jfg . t..o . v . City of St . Louis• 270 J.(o . 
40, 19 2 s . ... 402. The delivery outside or 
the city of gasol ine sol d within t be city 
did not invalidate that ordinance. " 

COUCLUSI~ 

r:·e o.re o£ the opinion that an ordi.nanoe could be passed 
by your city council which woul d i:llpoae a license tex on whole­
s a le merchants or f ilrms dealing in the manner ill which y ou have 
described in your letter. 

APPRO'YtD; 

RespectfUlly submitted. 

OLLIVER • liOlbll 
Assistant Attorney General 

JOliN ~1. HOYFJWf Jr. (loting) Attorney Ge:nerel 


