Cities of 3rd Class may pass ordinances imposing license tax
on whole sale merchants doing business within city limits un-
dér Section 6840.

NHovember 25, 19356

Honorable Elmer A. Strom
Prosecuting Attorney
Cape Girardeau, Hissouri

Dear Sirs

This Department is in receipt of your reecent letter
requesting an opinion regerding the following matter:

"The matter of the right of a city of the
4th class and a city of the 3rd class to
pass ordinances for the colleetion of an
occupation tax on & concern selling or cone
signing its merchandise to retailers in
such cities has been presented to me and
request made for an opinion from your of=
fice.

The exact guestion involved is whether a
ecorporation organized in Missouri located
in this eity which sends out its driver
and truck loaded with merchandise to cities
in this county and surrounding counties to
deliver its merchandise to merchants who
have either previeusly ordered the goods
or second who desire the goods by purchese
ing it direetly from the truek or alleow it
to be consigned to them from the truck with
a provision thet if the consipgned stock is
not sold it will be picked up by the trueck
driver replaced with other merchandise or
returned,

1t would seem that such a procedure would
be & benefit tothe loecal merchants and
since no property is sold to the consumer
would be the same as if the merchandise
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was shipped to the retailer by express, par-
cel post or common carrier unless it would

be the mere fact that the driver has the

power to make a sale or consignment at the
time he arrives et the merchants door and

is not dependent on an order previocusly given.

For your information Cection 7046 e Se KOs
1928, Section 6840 as amended, Laws 19231
pege 276, Section 7287 He Se lige 1929, to-
gether with the cases of City of Ozarks vs.
Hemmond 49 S. #. 2nd 1293 City of Lsbanon
vse Joslyn 68 S. iie 2nd 289 and City of
iurora vs. Stafford 51 Se Ve 20d 547 throw
light on this subject.

Loesl cities and other eities have ordinences
covering wholesale mercheandizing agencies,
péddlers, drummers end "other business treades
end avocations" under which they seek a tax
of {750 to §30.00 per year snd the matter

is becoming quite a problem as it is diffie
cult and expensive to handle appesls in

such ceses because of the great number smd
because it is & continuing violation and

the fines for violation run from §$1.00 te
£100400 for each violatiocn.

I would appreeiatec an opinion from your of=-
fice on this subjeet as scon as possibles”

You do not state in your le tter the kind or substance
of the proposed ordinence which would affect the firms or con-
cerns deing business in the memner you have described in your
letter. Ve econclude it is some form of occupation or license
tax as contemplated by Section 6840 Lews of Hissouri, 1931, page
277, wherein it is provided as follows: ‘

"fhe couneil shall have power and suthority
to levy sand colleet license tax on whole=
sale houses, auctioneers, architects, drug=
gists, grocers, benks, brokers, wholesale
merchants, merchants of all kinds, #* *» x =*
% o % % % £ % & % ok * ¥ % %k %k % ¥ ¥ ¥ % & U

We have consulted the cases and deecisions mentioned
in your letter and do not believe that they bear en the kind of
ordinanee the City of Cape Girsrdeau propcses teo pass, if we ean
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glean your contention from your letter. Ug think it more than
possible that you have in mind an ordinance samewhat similar
a8 in the case of City of Sedalia v, Standard 0il Company of
Indiana, 66 Fed. 2nd. l. ¢. 760 All of the cases bearing on
this question are contained in the decision which we herewith
quote the pertinent parts

"The trial court was also of the opinion
that the ordinence wes invalid for leck
of upiformity in its operation because
it omitted to impose & similar tex upon
those who sold gesoline, but did not
transport it, and upon those who trans-
ported it in containers of less capacity
than five gellons, whereas section 3 of
article 10 of the Constitution of Mis-
sourl requires that texes shall be uni-
form upon the same class of subjects
within the territorial limits of the au=-
thority levying the tex. Assuming that
there may heve been others who sold or
transported this commodity under these
circumstances, the requirement of uniw
formity is met if the tax falls alike
on all persons who are in substantially
the same situation. In illustrating this
prineiple the court said in City of St.
CMJ... Ve Sellult.. 306 Hoe 124. 264 S.
w. 3540 655‘

'ihe Legislature delegated to cities of
the third class, as it was competent for
it to do, authority to levy snd collect
& license tax on the vendors of soft
drinks. Under the genersl power so dele-
gated to it the City of St. Charles was
not bound to levy the same amount upoen
all vendors of soft drinks., It could,
in its diseretion, divide them upon any
reasonable basis into classes, as, for
example, the volume of business dome
(City of Aurora ve lioGmnon (138 Ho. 38,
39 8. W, 469), supra), or the specifiec
" character of the drinks sold (In re Wat-
son (1? Se s 4865 97 N. %, 463, 2 Amme.
Case 321), supre), and fix a different
tax for each class. (1 Cooley, Tax'n
(4th Ed.) 3568). Upon the same prineiple
peddlers have long been classified in
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this state for the purpose of texatione.
Section 9259, iie Se 1919 (Moe Ste Ann.
Sec. 13318).

There cen be nc doubt but that, under
well-gettled principles, respondent was
not bound to levy and colleect & license
tax upon vendors of all kinds of soft
drinks, if it imposed a tax upon the
vendors of any. It could in its disere-
tion have imposed & tax upon those who
engeged in selling near beers without
imposing eny at all upon the vendors

of other soft drinks., Carroll v. iiright,
131 Ga. 728, 63 S. Ea 2603 Coca=Cole Cce
Ve Skillmen, 91 Miss. 677, 44 So. 985.°

See ealso, Lx perte Asotsky, 319 No. 810,
§ S. %. (2d) 223 Automobile Gesoline Coe
Ve Ci.ty of Ste. Louis, 326 Mo. 436, 32 S.
fie (2d) 281.

On this record it is not made to appear
that there was not e reascnable besis

for the classification adopted. The sug~-
gestion thet the classification adopted
offends also ageainst the Fourteenth imend-
ment to the Comstitution of the United
Stetes is sufficiently met by what was
said on that sulject in Campbell Beling
Coe Ve City of Harrisonville, loe (U. C.
Ae) 80 Fo (2d) 670.

There is a further suggestion that the
ordinence is invelid because it undertoock
to impose & tex upon e business conducted
outside of the territorial limits of the
citye The bill alleges thet defendant

was engaged in the city of Sedalia in cone
dacting the business of selling and trans-
porting gascline, but it also alk ges thet
it wes the defendant's duty to account for
all gascline seld by it, under the terms
of the ordimemce, within the stete of Mis=-
souri. Considering the title of the or-
dinance, the generel purpose expressed in
it, and the limitation stat ed in section 6,
exenpting from its operation gasoline ship-
ped from Sedalia to other eities, towms,
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end villages, it is a reasosmable inter-
pretation of the ordinance in guestion that
it ineluded e tax upon dealers who, in the
eity of Sedalis, conducted the business of
both selling zasoline and tranmsporting it
within the eity, in the manner mentioned,
snd also upen dealers who in ths elty of
Sedalia conducted the business of both
sellinz gasoline and transporting it from
within the city to points within the state
of iissouri. No challenge has been made

of the territorial authority of the city

to impose the tax upon the first class,

but it is asserted that The eity may not
impose the tax upon the sesond class, be~
cause 0f the delivery of the gasoline out-
side of the eity. The ordinance does not
undertake to measure the tax by the trans-
portation cutside of the eity of Sedalie.
The right of s municipal corperation te
impose & tax of this kind upon an occupa~
tion or business which is conducted withinm
the city limits, although a portion of the
business was carried on outside of the eity,
is generally recognisged. Postal Tele graph
Cable Cos ve City Counecil of Charleston,
183 Ues Se 692, 14 S. Cte 1094, 38 L. Ed.
8713 Viestern Umion Tele Cos ve Clity of Free
mont, 39 Heb. 692, 58 N, We 416, 26 L. he Ae
698; 37 Corpe Jur. 18l1; Americen Union Ex-
press Coe ve City of St. Joseph, €€ koe 6756,
27 Am, Repe 3823 City of Certerville v, Bly=-
stone, 160 io. A,pp- 191. 141 S« Ve 701; Anere=
csn Jifg. COs Ve Cit’y of St LOU.i.S. 270 loe
40, 192 S. e 402+ The delivery outside of
the oity of gasoline sold within the eity
éid not imvalidete that ordinance."

CONCLUSION
We are of the opinion thet en ordinence could be passed
by your eity council which would impose 2 license tex on whole-
sale merchants or firms desling in the menner in which you have
described in your letter.
Respectfully submitted,

OLLIVER W. NOL&E
APPROVED; Assistent Attorney Gemersl

JORT W. HOFFMAN Jre (Acting) Attorney Genersl




