
t NTOXlOATING LlQOORS(l)01t1es cannot pass ordinances respecting 
searches and seizures - power reserved 
to State under Liquor Oontrol Act. ( 2 ) 
Oities may paes ordinances similar to 
State Law where consistent. 

August 2o , -1935. 

Hon. Elmer A. Strom 
Prosecuting Attorney 
Cape Girardeau County 
Oape Girardeau, Uiaaouri 

Dear Sir : 

Thi s will acknowledge receip t of your request for an 
opinion which reads ae follows: 

MAn opinion is requested of your de­
partment pertaining to the following 
questions which have arisen under t he 
LiQUor Control Aot as same anpliea to 
the o er of Oi ties of the !'bird Olaos 
to include the provision of the Act 
ln ita Ci ty ordinances. 

aunder the ~rovia1on of the Act authoriz­
ing a unicipa11ty to pass such ordinance• 
for t he regulation and cont%ol of the sale 
of intoxicating liquor as it 1 aeeB f i t 
ao long aa they are not lnoon.istent with 
the Act , has not the city the rlght to 
provide ordinances aimllar to the State 
law relative to the sal e and possessi on 
of illegal li or , l . e . bootleg l iquor? 

• .llao is it not w1 t h1n the power of the 
ci ty to provide for a aearoh and seizure 
ordinance 1fitbin t he limits of the oi t r , 
the seuch rants to be 1soued by the 
olioe J udge, who is an ex officio just1oe 

of t he peace Within t he limit• of the 
olty' s jur1adiot1on. 

"The 01ty of Caoe Girardeau, a city ot t he 
third ola.sa , opuating Wlder the aJ. terna­
tive form of government 1• now drafting 
ita oity ordinances and ap ~arentl7 expeota 
to confine ita regulations to tbe ~1oens-
1ng and control of licensed pl ace• onlr 
and therefore an 1 ediate opinion on the 
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aoove questions will be hel pfUl to de­
termine if the Oi ty should not accept 
ita portion of the l oad 1n t he enforce­
ment of the liquor l aws within ita oi'y 
limits." 

1e point to applicable statutes &nQ &uthor1tiea relat­
i ng to what cities may do to ass ~dinanoes where not in­
consistent with t he provisions of the LiQUor Control Aot. 

~ect1on a5 of the L1~uor Control Act pr ovi des in part 
as follows : 

•• • •• The Board of Alder en, 01 't7 Council 
or other proper authorities of 1no~ ol'ated 
cltiea , may obarge for lioenaes issued to 
manufacturers , dlatillerr , brewers, whole-
• lera and ret ai lers of all intoxicating 
liQUor , located within their limits, fix 
the amount to be charged t or auoh 11cenae , 
BUbjeot t o t he limitat i ons of thi,a act, 
and provide for the collection t hereof , 
make and en:toroe O%d.inancee for the .I!tW-
liUona.nd control of ~~e a le oTill in­
t oxioatlfs liquor¥ irt n tnerr· 1mti -
~rovlde or pen81 ieg lor ~1o & on 
ol sucli OiChnanoee, where not noons a ent 
with the provisions of thie aot. • 

e direct your attention to Section 7289 , R. s. Uo . 1929, 
applicabl e to mun1o1p&l1tiea enaot1ng la•o in conformity wtth 
St ate l aws . Said section renda aa follo .. : 

\\ 

"Any municipal corporation in thte st ate, 
whether under general or apeo1al ohar~el' , 
and hBv1ng authority to paas ordinances 
regulating aubjeota, matter s and thinge 
uoon which the.re 1s a general law of the 
St =.te, unlee otheniae presclribed or au­
thorized by aome special proY1a1on of it a 
charter , shall confine a.nd restrict 1 ts 
jurisdiction and the pas a~e of ita or­
dinances t o and in conformity with the 
st ate law upon the same subject . • 

It is evident from a careful read1n of the aboTe seo­
t1on tbat munio1pal1tieo must confine the . r ordlnanoea to and 
i n oonrormity with St ate laws upon the same subject . 
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In the case of State ex rel . T . ccammon, 111 o. App . 
loc. oi t . pages 831 and ssa. the Court quoted approY11181Y 
Black on •Intoxicating Liquor•, Section 223, and aaid: 

• •!he powore conferred Upon a munici-
pal corporation muat be exeroleed in 
conformi t7 to the general law a of the 
St ate, unleee it ia clear that the ex-
olue1Ye control of the subjeot la given 
to the aun1cipal1ty or th t the general 
law i e to be •U?eraeded or au pended by 
the charter. A statute g%&nting au-
thority t o a oity to pas s ord1nanoea ln 
relation to the liquor traffic doea not 
repeal the general 1••• on (hat sub3eot. 
'!'he rule la that the mun1olJ)&l ordinances 
cannot be set aside 11111t "z ~Ul.arge 
the at tut e law of the Gt a te, Wll eee ita 
power to do ao can be ahOlm in c~"Pr••• 
terms or bJ neces•&l"J' im:plioati:on . • .And 
again at section 224 the aaid author 
8S.J'B : 

1 1 WheneTer a cbnnge of policy t kee place 
in the State on the sUbject o~ ita liquor 
legislation, b7 the adoption of a dif­
ferent &)'stem - as 'f'ben general t>rohlbi­
tion, or , roh1b1t1on for particular locali­
ties ia enacted bJ a oo~stitutional amend­
ment or general statute, or when the Legis­
lature provide• a uniform and general system 
tor the 11oenstng of the traffic -- ~1a baa 
t he effect to r epeal all inoone1etent pro­
vistone 1n mun1o1pal cbaztere and the or­
dinances adopted under the • • 1 

In 11sbt of the fore~tn~i 1t 1s our opinion that o1t1ee 
may enact ordinances where e1t11 ar to the State law regarding 
t he sale and poaaess1on of illegal liquor and proTide the 
penaltt ee for violation of said o~nanoea tn order to give 
effect to the regulation and control of the aale of 1ntox1oati 
liquora w1tbin tbe1Z limits. 

The Legislature 1n paeaing Section 35, supra, of the 
LiQuor Control Act bad 1n mind that the Gener 1 Aascbly oould 
not pass any law8 leTJ1ng a 11cenae tax for crun1d.pal purposes; 
t herefore , enac,ed the above aeot1on g1Y1 the cities the 
right to enaot ordinances providi ng for 11oenaea, charge for 
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licenses and al so regulate and control the sale of intoxi­
cating liquors Within their 11mita where not 1noonaietent 
nth the provisions of the Act . !'his 1a the onlf power 
that haa been expressly delegated to tbe cities. (Section 
10, Article X of .~1aaou:r1 Conati'tution. ) 

faere is no provision in t he Liquor Control Act giv­
i ng o1t1ea any right to pa.sa ordinance• respecting aearohes 
and aeizuzea. e must neoeacar1ly oona~rue that as meaning 
t he power was reserved to the State itself . 

The general proposition of law respecting what oltlea 
ay do to rds enacting ordinance• providing tor searches and 

aeizur~a is found in •s Co~us Juris, Oeotion 271 at page 261, 
nd Section 569 a t page 431 , aa follows: · 

n ( S eo. 3'71) 9 . Sei JJUl' e and Porf ;1tur e 
ot Propertx .~aelaure nor for­
?ii ture of propel'ty mat be m'lde unleaa 
at tutory power ia given to flle muni­
cipal corporation, whether i~ be for­
feiture of property or of a lioenae~ 
But such power aay exiat by virtue of 
expres s ant . Such ext%&0r d1nary power 
is least of all to be inferred wheze the 
legi slature has provided othez ana 
for enforcing municipal regulations. 
And no fOl'fel ture may be adjudged w1 th­
out due p%ooeae of law. • 

" (Sec . 569) m.,. Searohef and Seizure a . 
A municipal corporatlonn~e ibsenoe 
of expreaa authority may no~ authorize 
t he search fozt and seizure of, pzoperty 
kept for unlavrul use . " \ f 

I n light of the foregoing, 1 t 1a the opinion of this 
department t hat c1t1ea oannot en~ot an ordinance providing 
for aearohes an4 seizures within the limits of the citiea 
1n view of the faot that that ponr ha.a been reaervt.d .to the 
Slate. 

APPROVED: 

:TO'HNT. HOFFMAN, ,J r • 
(Acting) Attorney- General 

ROS/afJ 

Very t.ruly your a, 

RUSSELL C. STOlE 
Assis tant A~torney-General . 


