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OLI:U OF CAPE GIRARDEAU COURT 0F COMJLON PLEAS: Compensation to 
b~ reoeived after 
t he firs t Monday 
in January, 1935. 

J anuary ab , 19~5 . 

Hon . El mer A. St rom 
Pr ~ seout1ng AttoT~y 
Cape Gir3rde~u Count y 
C~ne Girardeau , Missouri 

Dear $1r : 

\ 

Tt~i s ~111 s.oknovledge recei ,?t of a requeot for an 
o~inion fron f onoravl e s. P . ua lton, fo~oer Pros ecuti ng 
At tor ney of your county, wh1ob sai d reQuest re&ds aa tol­
l otts : 

"The J ud6e of the Ooue Girardeau 
o ~urt of Co~~n Pleas, as ell a s 
the ne~ly elect ed l erk of that 
Court , ha.ve requested Me to seoure 
your oo1nion with reference to tbe 
ques tion of whether or not t he Oler~ 
of t he Cane Gi rardeau Court of Oom­
•l1Gn Ple::t.s wi ll be on a f ee oasis 
af ter January 1 , 1q35{ or will con­
tinue on a salary bas s as it has 
been in t he ~ast . Apparently , t he 
statute nutting nll of t he circuit 
olerke on fee basis doee not ap­
nly t o the Olerk of t he Ca~e Gifar­
deau Oourt of Co~on Pleas ; however , 
t bi s oourt i s n oircuit court for 
all ~urnose excery t ae to cr1 J1nal 
jurisdiction. 

"All ~artieP i n i nt eres t desir t he 
o~inion of your offioe vith reference 
to the :attar a t your earliest eon 
venience. " 

l,r1or t o t he f i rst ltonday i n J anuary, 1935, t he Cler k 
of the Oircuit Court was pai d a salary under t he pr ovis ions 
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of Sections 11786 nn~ 11913, R. s . • 192.9 . 

Gection 11788 , R. e . o . 19a9, prov1de c i n nnrt ns 
foll o c : 

14 Tl1e oleTks of the 01rou1 t Oourts 
of this tate shAll receive tor 
their aerv1cea , anr.ual ly , the fol­
loui n ~s : •••• Provided, t bat 
in any county 11he:reln tbe -·clerk of 
the circai~ court 1& ex officio re­
corder of deeds , i d otrlcea shall 
be considered as one , for the nur­
nose of thi s a~ction : Provided , 
further , the pr >vis ions of this sec­
tion shall not nuply to nny county 
thioh nov conta i n or y hereafter 
cont in a city of 75 , 000 i nhabitants 
or 1ore, or to any county vbich now 
contains or y hereafter contain 
00 , 000 1nha?1 tants and lees than 
150 , 000 inha~ttantal 1n which cir­
cuit court i s hel~ n t or more 
pl aces 1n sai d county; f or t he nur-
ose of th1a section the po~ulat1on 

ot y county shall ~e deter 1ned 
by multinlying by five the total 
n~er of votes cast 1n such county 
a t the last pres1denttcl election 
rior to the t i . e ot such determi na­

tion: •••• • 

Th~ Olerk of t he Cape Girardeau Court of Co on 
Pleas under the ~rov1siono of Sec~ion 14509 , R. S. ' o . 19?.9 , 
was · a i d the s o s a l ry as the Clerk of t he 01rcu1 t Court 
of Oane Girardeau Oounty o pai d under the prov1s 1ono of 
Section 1170C , su~r • 

flection 14509• R. 8 . 1~?3 , ~Tovidea : 

"1he clerk of tho O~pe Girardeau 
court of co ::mon -plefla shall receive 
the s ~e sc~ary as 1s now or y here­
after be J~ i d t o t he clerk of the cir­
cuit court of C o Girardeau county; 
and sa i d salary sJ'tall 'Je ai d out of 
t he county t reasury of C pe Girardeau 
county in nthly ins tallments a t the 
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end of each onth , ln t he same n~­
ner o.s t be salary of the clerk of 
t he circUit court of aa1d county . M 
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Section 11708, su ,r a , a aunerscded by Section 
11788, Lawo of ·~ . 1933 , ) e 369, which new secti on reado i n n~rt 
ae follo~a : 

~The aggrog~te nount of foos t hat 
nny clerk of the Circui t Court under 
Arti cles 2 an 3 of thi s Chapter eb 11 
be llo ed to ret i n f or any one yc~ • s 
service eh~ll not tn any case exceed 
the 0.1 •Oun t her ei naft er set out . • • • • ; 
nrovided further , t hAt ol ~rk of the 
Oiroult Oouzt sh~ll be ~llowed to re­
t ain, .tn addition to tbe fee all o ed 
under t h1q eect1on all f ees earned b y 
tbem i u c .... aea of oil~~·le of venue fro!:'! 
other ooWlties ; ·"' rovided , furtber . 
t hat , unt i l the expiration ol tbeir 
present ter .. 'tS <' - · of f ice, t he Y>err.ons 
hol di ng the o: f ioe of O!rcuit Clerks 
ah:1..ll be -o i d 1n t he a· ~e manner and 
t o the same extent as now provided by 
law. 11 

Thi s of f ice douots eri ously whether the clerk of 
t he Cape Girudeau Oourt of Co ' 1011 Ple e i s entitled to any 
compcnaat1on under the law as it no ot ando . It 1 a !unda­
c ent nl pr1no1pl e of law t hat a ublic officer s t o1nt to 
some atatute authori zing his co ensat1on if he 1s to receive 
any. Under the p rov1s1onq o! cot1on 14509 , su~ra , the Clerk 
of t he O ... pe Girardeau Court o! Co . on Pleas 1n to receive t he 
same s l &ry s the Cir cuit Cler k ot o~pe Gir ardeau County , 
to be pai d out ot t he county t7easury 1n ontbly install~ents , 
1n the sam .snner as the Clerk of th Circuit Court of said 
count y . U~der the •Jrovi i ons of ~eot1on 117861 Ln ws ot 'o . 
1333, su~ra, the Circuit Clerk i s no longor p3l d a mont hly 
a l a rt out of the county trensury but ret i ns feer ~ to 
cert i n ~1ount 1n l ieu thereof . 

In the es se of Xl n" Y. Riverl~n Levee 01 tr1ct , ~18 
~ . Ann . 491 , l.o. 4~3 ,~ Court said : 
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•tt is no lon~er O?en to question 
but that oo. encation to a public 
offioez is a tter of statute and 
not of contract , and t hat co en~­
tion exist s , 1! it exists at all , 
solelT s thr creation of the law 
and the9 i s incidental to t he of­
fice . ( 3t ate x rel . Yans v. Gor-
don t_245 ' o. 13, l . c. ~1, 149 a • 

• 468; s ndercon v. Pike Oounty , 
195 o . 698 , 93 9 . ' • 943 ; St ate ex 
r el . fl'oll v . 13r own, 14G Uo. 401 , 
47 s . .. 504. ) )"'Urt her i!JOre our 
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upre ... e Oourt lla.e cited with &:')prov­
al the statement ot the general rul 
to be found 1n State ex Tel . .edek1ng 
v . cCracken, 60 • App . l . o. 5G5, 
to the effect that the rendition of 
servi ces by a publiC office~ t~ to 
b d e e !Cd ~atuitous, unleas a ooo­
pensation t herefor 1a provided by 
statute and that if oy statute co~ 
penaation is provided for tn a ,ar­
ticular mode o~ c~~~-r , then the 
officer i s oo,ri ned to that nner 
and in entitled to no other or fur­
t her co. enG&t1on, or to ~ny di tfeTent 

ode of seourintr the a me . ( St ate ex 
rel . ~T na v . Gor don , u r . )•••• " 

It to l ain, bo ever, from a oezeful reading of 
ectton 14509t sunr~, that the Legi slature i ntended that 

tho Clerk of cane Girardeau .~ourt ot Co on l>le a to re-
ceive t he saoe co enaat1on n.o the Oiroul t Clerk of said 
oo~ty now reoe1Yes or ay hereafter rece1Ye; said co en­
sation to be pai d l n the sa e manner as that of the C1rcu1t 
Clerk. 

The terms 0 feee• ant •salaryn ~ave been hel d to 
be synony ous with the term •co~ensation~ . Cella i5 Oo . 
• · Hender onL 119 llo . l . c . 39; and State v . ~1edi1 , H. . 
( "d) 1 • 0 . 13;) . 

In our opinion t he only stat ute that t he Olerk of 
0 )e Girardeau Oourt ol Oo on Pleaa can ~oint to l lov1n { 
hi m any oo.'"'IpEmee.tion !or poTtoming t he s ervice of hi s of-



Hon. 21cer A. :3trom - 5- 1/25/35 

floe i s Section 11786 , Laws of 1933 , 1age 38~ , o~ra. 

It i s therefore , the opinion of this office th t 
t he Clerk of 6.,. c Qir;uodeau ~ourt of Coti'l on Plea s ahall 
a i noc the first londay i n Janu~ry , 1 35, ret i n feeq for 
hi s co enset1o~ not to exceed tbe amount the Circuit Clerk 
of 0 pe G1razderu County i s allowed to ret a in under the pro­
v1 a1ons of Section 11786 , Laws of L'o . 1933 , a ge 369, and 
~hioh foes ahnll be 1n 11eu of t b" salary heretofore re­
ceived . 

APPROVE.:> : 

ROY oKiTt1R! Ck 
Attorney- General . 

Tours very truly, 

J A.UES L. ROJU 0 TEL 
AAai atant Attorney-General . 


