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INSTITUTIONS: Writ of Habeas Corpus may issue to bring 
prisoner from penal institut ion to answer 
and defend a criminal char ge; alleged to 
have been committed prior to incarceration . 

October 9 , 193 FIL ED 

Honorable Walter d. Stillwell 
Prosecuting At t orney 

1f 
Uarl on County 
llannibal , Uisaouri 

Dear Sirs 

Your request for an opini on dated September 20 , 
1935 , is as followa a 

" fhla office is confronted with a 
rather unusual question of proceed• 
ing and I woul d appreciate the 
oue: ;eations of' your off ice concern­
i ng the f ollowing situat ion. 

Se•eral monthD ago one Russell Storck 
was apprehended 1n this clt.J in the 
act or burglarizing a large wholesale 
mercantile establishment. He had his 
preliminarr hearing and was bound over 
to await the action of our local Court 
of Common Pleas . At the time the case 
was called 1n the Court or Common Pl eas 
a change ot venue was requested ADd 
gr ant ed by the Court , the eauDe being 
sent to the Circuit Court of r ion 
County at Palmyra . In the default 
or bond , Storck was com~1tted to the 
Sheriff ot tbia County . About a month 
ago a Habeas Corpuo proceeding was 
filed in the Supr eme Court tor h!a 
r e l ease on bond and the Supreme Court 
ordered hi a release under a !c'i ve 
Thousand Dollar bond. At this hearing 
Your Mr. Nolen of your office handled 
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the matt er . 'l'ho a ppl ication tor bond 
was heard by --'udge •'"ltorQ. and the 
sure t ies being auf£1e1ont, Storck was 
reloased ana the ease especially set 
for October ~th. Soon atter bla re­
lease Storck wa s apprehended at Poplar 
Bluff charged with burglary in the 
second degree . He was either convicted 
or entered a ploa of guilty l n the 
Circuit Court of butler County, under the 
name or Jack onroe - and was eentonced 
to serve a term of t wo years in the 
Uiasour1 State penitentiary and at the 
pl"8eent t ime 1 s now an irimate 1n that 
institut1on. This office is particularly 
desirous of trying Store~, alias onroe 
on October 28th and it i s ~ opinion 
that our Circuit Jud~e ia empowered , upon 
proper application, to issue o writ of 
Habeas Corpus Ad 1estificandum dir ected 
to the warden of the penitentiary order­
in6 Storck's releaso f or the purpose or 
trial and r oquesting that he be delivered 
in· person to the Sher1tf ot our County . 

I have been unable to find any authorities 
pro or eon on this particular point_ but 
am advised by· larden Saunders of the peni­
tentiary that such procedure has been 
followed on various occasions . 

I am strongly or the opinion that Storck, 
alias onroe purposely arranged tho matter 
1n Butler County so as to avoid trial 1n 
this court where he 1s charged with burglary 
and l arceny under the habitual or!minal act . 
I would deeply aonreeiatc any suggestions 
your office m!~t have ae to the l egality or 
remov1n~ ~ tram the penitentiary for the 
purpose of trial and also as to your thoughts 
on my suggested procedure. 

Thanking you ond wlth sincere personal re­
gards • I am. n 

In the ease of State v . udolph.l7 s . • (2d ) 932 . 
1 . c. 933 , our Supr eme Court said& 
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"'l'here is no cons ti tut • onal or statu• 
tory provision proh!vitlnB the trial 
of a deterxlant during the time ot his 
incarceration in the penitentiary , 
and the arantee by the Constituti on 
of a speedy trial kee nq exeeptlon 
or a defendant so incarcerated. Section 
22, art . 2 , Canst. If eininger coul d 
be tried atter sentence and while UDder 
bond , there is no reason wbJ the d eteDiant . 
~ tockn, cannot be tried after sentence and 
during the service of time 1n the peni ten­
t!ary. On principle , there 1s no d1tfer enee. 
Those interested will find t hia conclusion 
auatainod by all the case a cited al'¥1 re­
viewed in State ex rel . .. :elninger v . -reue r , 
supra , 304 o . loc . cit. 406- 414 , 264 s . "• 
8 . In the cases there reviewed , all the 
courts hold that a convict may be taken by 
the state fr~ the penitentiar.y and tried 
for an otfonse oomnitted prior to his in­
careeratlon. To hold othe:rwiae woul d. make 
of the penitentiary a shel t er for cr iminals . " 

Again at 934 , the vourt sald: 

"The writ at eo~~on law includes oeveral 
forms . A!llong the number: (a) riabeas 
corpus ad subjiciendum (you have the 
body to submit), (b) habeas corpus ad 
prosequer.dum (you have the body to 
prosecute ) . 21 Cye . 353 ; ourr l ll, L. 
Diet . ; 3 Blackstone , Com • 129 , 130. 

Our Code only regulates the use of t he 
principal writ (habeas corous ad eub­
jlciendum) . rho petition her e in does 
not call f or the pr1ne1pal writ but f or 
a wr1t a4 prosequendum; therefore , we 
arc confronted wi th no atntute . 0 

CONCLUSION . 

i e are or the opinion that where one charged with 
tu r glary is out on bond , s.nd while on bond convicted of an-
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other crime and co~ltted to the State Penitentiary , said 
convict can be brou~ht from the Pen!tenttarr t o the count7 
and jurisdiction of his or1 inal cr ime and can be prosecuted 
for the original crimo upon th~ ianuance of the •rtt ot 
Habeas Corpus ad prosequendum by the C1rcu1 ~ Judge havtng 
jurisdiction of tho original crime . ~aid cr1t should 
direct the Warden to ve custody o!' tho prisoner to ;rour 
sheriff t hat he may be prosecuted as charged . 

APPROVF.D a 

) oi!N . • .a.10 ",..I, , Jr . 
(Acting) At t orney General . 

05 : 11 

Reap eot.tully submitted, 

r..~ . ORR SAWY ERS 
Ass~stant At t orne;r General 


