ROADS AND HIGHWAYS: State Highway Commission may include
minimum wage scale in contracts for construc-
tion of highway projects if necessary to
get Government funds.
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July 29, 1938

?ILED

Hon, Louls V. 5tigall,

Chief Counsel,

kissourl State lighway Lepartment,
Jefferson City, Lissouri,

Dear Sir:

This scknowledges receipt of your request which
ie as follows:

"day 1 request an opiniem from: yowr
office on the followling question:

"ls 1t legal for the otate Highway
bepartuent to lneorperate ian its con-
tracts with contractors for the con~
struction cof highways under regular
federsl c¢id a provision for & minimum
wage scale for lsbor as predetermined
by the state liighway Department?

"The sltuation is this: At the iay
Term, 1935, the Supreme Court held thet
a contract let under a law providing
that the contrect must be let to 'the
lowest responsible bldder' iz void if
such eontract incorporutes a provision
providing for s winlmuwa wage scale.

The court decided this upon the theory
that such = provision prevents the con-
tract fron dbelng let to the 'lowest
responsible bidder.' This cnse not
having becn in the books, & typewritten
copy le herewith attached for your use,

"The statutes of Lisgouri, however, pro-
vide that the State Highway Department
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ghall 'comply with the provisions of

any act of Congress providing for the
dlsposition and expenditure of funds

of the United _tates asppropriated by
Congress for highway econstruction, and
to comply with any of the rules or
conditions made by the Bureau of Fublie

Koads of the Lepartuent of .griculture

e o o in order to secure to the sState of

klssouri funds allotted to this state by
the United States Government for highway
;énatructlon.' section 8106 he Ge LOe
92%.

“Under the old federal ald statutes of
1916 to 1921 and amendments thereto,
there was no provision for minimum wage
schedules, There was no ainimum wage
schedule in the rules and regulations

of the rederzl Bureau of lioads so provid-
ing under those acts until the rules and
reguletions lssued February 27, 1935,
called to our attention by Lr. Thomas H.
wecbonald, Chief f Bureau of Roads, in a
letter of July £3. Both his letter and
copy of these regulations are herewith
appended for your use, The federal aid
act approved July 11, 1916, is also here=
with appended and attached for your use
with special reference to Section 6 on
pege £ thereof, This ecet has not been
repealed and is atill in force,

"1 append these documents in order that
you may determine whether or not compliance
with the minimum wage scele requirements
eppears necessary in order for us to secure
federcl nid funds as meant by our statute
directing compliance with sueh rules and
regulations,

“In this connection, also, 1 desire to

refer you to the opinion of ocur supreme Court
in Logen vs, Latihews, decided August S,
1932, 52 5. We (24) 989, which seems to show
that our Supremwe Court, which on Lay of this
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year decided that = federsl wege
schedule is vold, yet would holéd sueh

a contract made by the Highway uvepart~-
ment legul if it were necessary to
insert it 'in order to secure to the
state of !issowrl funds cllotted to this
State by the United States Government
for highway construction,'

"It is true in regular federsl ald a
part of the funds are stete funds and
part of thew are federal ald funds in-
volved in one and the sawme contract,

"I would have asked you sooner for this
opinion but I “ave only this morning
received the letter I considered ncces~
sary from the Chief of the Bureau, His
letter is in enswer to mine asking him
if compliesnce 1s abrolutely essentlal to
our receiving the funds,

"Would it be asking too muech of you to
let us imow as promptly as possible for
the reason that certain contraete, if let,
must be let at once.

"Sinee the enclosures are public documents
of which we only have the origimal coples,
we would like for you to return them for
filing in our Lepartment., They will be
evallable to you at aay tisze the sane may
be necessary.”

You also enclose a let of the United States
Department of Agriculture contalining the Federal Legislation
and Regulations relating to llghway Construction, Section 6
on puge £ thereof heing as follows:

"That any State desiring to avell
1tself of the benefits of this eect
shall, by lts State highwey depart=
ment, submit to the Jecretery of
Agriculture project statements set~
ting forth proposed construction of
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eny rursl post road or roads therein.
If the secretary of .griculture
approve 2 project, the State highway
department shall furnish to him such
surveys, plans, specifications, and
estinstes therefor as he may require;

E%g'&ﬂtd. » That the Secretary

of sgriculture shall epprove only

such projects as may be substantial

in cherscter and the expenditure of
funds hereby authorized shell be
applied only to such improvements,
Itens included for engineering,
inspection, and unforeseen contingencies
shall not exceed ten per centum of the
total ecstimated cost of the work. If
the Secretary of Agriculture approve the
plans, specifications, and estimates,
he shall notify the 3tate highway de~
pertzent und immediately certify the
fact to the Secretary of the Treasury.
The Secretary of the Treasury shall
thereupon set aside the share of the
United States payable under this sct

on sccount of such project, whiech shall
not exceed rifty nsr centumx of the
total estimated cost thereof, lNo pay=
ment of any money apportioned under
this aet #hall be made on any project
until sueh stetement of the projeet,
and the plans, specifications, and
estimates therefor, shall have been
submitted to and approved by the
Jecretary of .griculture.”

Likewise is enclosed & pamphlet of Hules =and Regula~
tions with reference to Carrying out the ¥ederal Highway Act,
and on page £ thereof and as part of legulation 10, entitled
"Labor znd Employment™, is the following provision:

"Section 3., (2) To prevent the sx~
loitation of labor all contracts
oy the construction of highways under
this Act shall prescridbe the minimum
rates of wages, as predetermined by
the State highwey department, whiech
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contractors shall pay to the differeat
classes of labor, and such nminimum
rates shall ke stated in the advertise~
rent for bids and in preposals or dbids
which may be subnitted, The wage rates
so deternined shall be & ninimum rate
for unskilled lador, & minimum rate
for labor, intermediate grade, and a
mininus rete for skilled labdbor.

The classification of labor employed
on highway work into the three classes
omentioned shall be in accordance

with instructlions issued by the Chief
of the Bureau of fublic Hoads."

Likewise is enclosed = letter dated July 235, 1935,
from kr. Thomas H. Maconald, Chief of Bureau of Fublle Koads,
Washingten, . C., to Lr, T, H, Cutler, stating that these
rules were approved February 27, 1985, nnd that they supersede
all prior rules, ete; also copy of & letter dated July 19,

1935, frowu the Chief Ingineer of your Department to lr., Thomas
He LaecDonald, Chief of Bureau of Publie Rosds, washington, D. C.

An excerpt Trom en opinion rendered by this office
of date Jenuary 17, 1934, to Hon, Edward 1, liller, is ce
follows:

"It 12 and will be the poliey of this
office not to express an opinion as to
any perticular form of policy or con=
tract of insurence with reference to
whether the seme 15 a contract for
mutual insurance or not, The foregoing
should make 1t clear ss to what our idea
of mutual insurance 1s and those
intorested will deteruine for themselves
the legel effect of the poliey or in-
surance contract they may or may not
accept."”

It is not the poliey of this office to make & finding
of fact, and we assumes for the purpose of this opinion that
the Federal Government has msde a regulation which reguires
the existence of » minimun wage provision in contracts for
highwey proleets let in Missouri and in the construction of
which federsl money is used,
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Your inquiry ls, do the luws of ilissouri permit the
inclusion of a minimus wage provision in countracts for highwey
projects?

Section 8104, R, S, ko, 1920, among other things,
provides that the State lighway Gom[saion shall

"(8) rrepere plsns, speciflications
end eetiustes for all state highways,

(2} Let 2ll contraets for the con~
struction or ilmprovewment of state

highways."

Section 8106 provides in part ues follows:

The commlission ls hereby directed
to couwply with the provisions of
any act of congrese providing for
the distribution and expenditure
of funds of the lulited states
eppropriated by congress for high-
way coastructiocn, and to comply
with any of the rules or conditions
uade by the buresu of public rosds
of the departuent of sgriculture,
or other branch of the United Ltates
governwent, acting under the pro~
vizions of federel law in order to
secure to the atate of ~issouri
funds allotted to this state by the
Unlted states government for highway
construction,™

Section 8118 provides in payt us follows:

"All contrazete for the construction
of sald work shall be lct to the
lowest responsible bidder or bidders,”
etc, . .

It further provides:

“That in all cases where the project
advertised sinall be for the construe~
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tion of norxe than five miles of road,
such advertisenent shall provide for
bids on sectlions of =zald road not

to exceed five mlilee, as well &s on
the project us o whois, end such con=
tract shall then be let so as to
provide for the wost economical con=
struction of seid project."

The Supreme Court of this state in an opinlon not yet
ofrieclally published, being the case of lillig v, City of 3t,
louis, et ul,, No. » 787, decided that a city ordinance of
the City of 5t. louls which thot elty had enscted containing
a minimum wage scale was invelid ss contrary to the provisions
of the charter of the City of 5t. Louls, which contalns a
provision as to the letting of publie contracts similar to
the provision in Seetion £116, supra, that the contracts
should bde let to the lowest responsible bidder., A careful
analysis of that case leads ue to conclude that it 1s not
authority for holding that the State may not include & minimum
wege provision In its road contracts.

Section 20 of article 9 of the Constitution of
kissourl provides that the city charter of the City of
5te Louls when adopted shall become the “organic law of the
eity”, Fursuant Lo the sume, the preseat charter of i5t, Louls
was adopted in 1914 and contalns the adbove noted provision
that all public work shall be let by contract to the lowest
responsible bidder.

The holding of the Supreme Court in the Hillig case
was that the city cherter, insofar rs the board of aldermen
was concerned, was in the nature of a limitation of their power
snalogous to the constitutional restriction with reference to
the leglslative powers of the state. In that csse 1t ls stated:

*In genersl the charter of a city
beare the same relation to the
ordinaneces thet the constitution
of a state bears to ite stetutes."

If our Constitution contained & provision that ell
public work should be let by contract to the lowest responsible
bidder, or a provision of similer import, them the lilllg case
would be authority against the Highwey Commission letting
publiec work projects by contracte that contain the minimun wege
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provision. Iliowever, we are not aware of any constitutional
inhivition,.

It has been decided in this state that an act whieh
embraces all persons who are or who may cowe into like situs~
tions and elrcunstances 1s not a speecinl aet, stete ex rel.
sartin v, dofford, 121 Lo, 613 :lting v. Hickman, 172 Lo, 237;
state ex rel. Appiasnto Ye Taylor, 224 Lo. 393,

In the case of Elting v, Hlckman, supre, the matter
there considered was a lew which provided for the organization
of special road districts, in which ie located & city of the
third or fourth class, except certein cities of the third
claes, a«nd providing it should take effect only in such places
as the ecounty court shall, by record, declare the ssne to bde
the law in such preseribed territory where adopted by the
legel voters thereof, It was sttacked ce unconstitutional
and ae speciel legislation. The court seid:

"In Lynch v, Lurphy, 119 Eo. l. c. 172, it
wae eald: 'It is 2lso insisted by counsel
for plaintiffs that sald acte e2re in con~
flict with seotion 53 of article 4 of the
Constitution; that It is a special law;
that it regulates the affaire of townships;
creates new offieces, refunds moneys
legally paid inteo the treasury end

grants speecial frlvilosnt. In suppert

of this contention, he relies upon

State ex rel. v, ferman (75 ko. 366)1

but in that case it 'as expressly said
“"that a etatute which relates to per~

sons or things, as a class, ie & general
lew, while & statute which relates to
parilcnlnr persons or things of a class,
is special.” The statute now under
conslderation refers to all of the road
districts In all the counties in the

State where there are draamshope, and

to all townships that are indebted and
that have compromised, or thet may
hereafter compromise their indedtedness.
It does not refer or have reference to

any perticulsr county, roed distriet or
township end ie not loenl or special in
its application,.'
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“To the =ame effect is the case of
2§;t¢ ex rele ve. County Court, 128 Mo,

"It 1s well -settled that s law whieh
includes all persoms who ere in or who
wey come into like situations and eir-
cunstances is not special legislation.
(State ex rel. v. Wofford, 121 ko, 613
gtate ex rel, v. Yaney, 183 Lo, 391;
Spaulding v. Dredy, bo. 6533 utate
ex rel. Ve H’.“’.nﬂ. 125 o, m.)

'A further conteantion is that the act
is violative of section 3, article 10,
of the Constitution, in that it
upfroprlatOl publiec revenue to a
privete rurpose,

"We are unable to see the force of this
contention, for certainly the upprepria=
tion of moneys to the construction, repair—
ment «nd masintenence of public roads whieh
are ror the use and benefit of the pudblie,
can in no sense be considered as an
appropriation of moneys for a private

PUrposSe.

"A final contention upon this theory

of the case is, that the act violates
section 10, article 10, of the Constitu~
tion, in that 1t ottempts to
appropriete money levied and collected
by elty suthorities to uses =nd pur=
poses outeide of such eities., Citles
arolzraotlcnlly as much interested in
public roads beyond thelr corporate
limits which loed into snd enter them
as they are in their own streets, and
have heretofore been taxed to keesp up
such roads, (GSecs. 48575 and 7683, par. 2,
Re 3¢ 1889,) And they hed the power to
appropriate a suz of momey not to exceed
ten per cent of the snnusl genersl
revenue for that purpese. (Sec. 7922,
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ke ve 1069, it must follow that 1if
the Legislature had the power to per—
mit clties «nd towns to improve roads
beyond thelr liwmits, it possesses the
power to direct it to be dones In
State ex rel. ve Owsley, 122 .o. l. Co
78, it wes sald: 'The purposes for
which such leoecsl taxes have always been
luposed are notl alone the support of
the local governmeant, but the support
of many other public burdens, smong whileh
may be mentioned malntoining publie
schools, making snd keeping in repair
the publie roads end bridges. '™

Jee also itate ex rel. v, Burton, 266 lLo. 711, 162
e #We 746, tiet the section prohibiting granting of publle
money is not violated.

Likewise, Sec. 8106, supra, applies to all contracts
of a given class, to-wit, those thet are in part paid for from
the federsl funds.

It does not appear that there is wuny constitutional
linitation against the enactment by the Lissourl Legislature of
Sections 8106 and 8116, supra,

The Hillig cese is ruled on =zn essentially different
stute of facts frowm those under coanslideration. The difference
is tist the ordinance there providing for the ninimun wage
schedule was counter to the orgsnic law of the city, 1. eo.
the ¢ity charter that wes adopted by the people of 5t, lLouls
in 1914, as Section 20 of article 9 of the ilssouri Comnstitutien
authorized them to do, sud in that cherter they prohibited the

letting of public contrects execept to the low bldder, and the
charter could not be chenged by a ecity ordinance ilo in
the present cese there ls no orgaanic or eonstituiianal ber to
the state legislature enacting laws relative to the letting of
such contracts., It tien becomwes a question of statutory
construction for us to deterauine Lhe meaning of the statutes
as written by the Legislature. It le & cardinsl rule of
statutory construction that statutes must be construed to glve
effect to the lntent of the Legislature aud if possible each
section of an act must be construed to have effect,

Gulided by that beacon, our view is thet Section 8116,
Re Se koo 1929, in the letting of all contrects for highway
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projects (where tle provisions of Gection 6106 are not
applicable und where another course is not required in
order that Lissourl avell itself of the federzl ald) must
be followed and the contracts for highway projects should bde
let to the lowesl responsible bldder as set forth in suid
Section 8116, but seetion 8106 was emacted to meet sueh
unforeseen contingencles as uight efter lts enactment arise
with respect to federal recuiremeats and authorizes the
letting of contracts for tlhe highway projects in sueh s way,
within gonstitutional liwitetions, as msy be necessary in
order to comply with the provielons of the iets of Congress
and the rules and regulations as set forth in said

Jection 6108,

The reoasonable view is that It wes the intent of
the Leglslature in enacting Section 8108 that Yiseourl
should never be denied the benefits of the federaul aid road
money by reason of some restriection in the written law
which would bar or preveut her from qualifying therefor;
that the lLeglislature had this intent in enacting Seetion
8106, To =0 hold gives meaning and life to said seection
ond is consistent with the operative life and controlling
foree of Section 8116 except as to the federal ald money.
To hold otherwise, we think, would leed necesserily to the
conclusion that =zald Seetion 8116 =hould be glven unwarranted
foree and effect and that Seetion 8106 soald dbe in effeot
nullified, Gdvidently the lLeglislature did not intend the
latter.

%e are of the opinion that the Kiessouri State Highway
Coumission has the authority

“to eomply with the provisions of any
act of ocongreses providing for the
distribution and expenditure of funds
of the United States appropriated by
congress for highway c¢onstructionm,
and to comply with any of the rules
or conditions made by the bureau of
public roads of the departuent of
agriculture, or other branch of the
United States government, ccting
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under the provisions of federsl
law in order to secure to the state
of lLissourl funds allotted to this
state by the United 3tates govern=
ment for highway construction,”™

and 1f the federal suthorities have usade & requlirement that
your Commission shall insert 2 minimum wage scale provision
in your contracts for construction of highwey projects in
order to receive fedsral ald thereon, then your Coummission has
the legal right to so insert said minimum wage scale in sush
contraets, but not in any others.

Yours very truly,

Jﬁ-fﬁ '}LT&O!':’
assistant Attorney Genersl,

APFROUViELS

ROY SeRITIRICL,
Attorney Generels
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