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MIS~OU~I OCCUP~TION TAX ACT : Dairymen who engage in the business as 
thei~ piincipal work are subject to pay t he t ax on their gross receints 
if they sell their products to the ultimate consumer direct. • 

) 

') 

May 15 , 1935 . 

Hon. R. .. • St a rling, 
Prosecuting Attorney, 
Miller County , 
Eldon , Mi ssouri . 

D6a.r Sir : 

This department is in r eceipt or your let t er of May 
12 wher ei n you r eoue st an op inion regarding t he retail ers' 
occupation tax of Missouri as it aff ects dairymen. Your 
letter is as follows : 

"Sever a l dairymen of t h is 
county have been to see me 
about paying sales tax on the 
milk and ot her dairy pr oducts 
which they sell. They have the 
idea t hat s ince they own t heir 
own cows , r aise moat of their 
feed and do not b~y any milk, 
t hey a re exempt from paying 
t he t ax . * * • ~ a 

Since the pas sage of the r etail ers' occupation t ax 
a ct, it has been generall y accepted by the public t hat farmers 
were exempt f r om the provisions of the Act. This is an 
erroneous impression inso~ar a s t he Act i tsel f is concerned. 
The Act CQntains no provision s pecifically exempt ing f armer s ; 
ho~ever, this department has consistent ly r uled that a per son 
engaged in til ling the soil and pr oducing certain commodi t i es 
as a r esult of his own toil does not come unde r the tax . The 
rea sons therefor will follow. 

section 2 of t he net a il Occupation Tax Act , Laws of 
Mo . , Extra Ses s ion 193j- 34, p . 157, is as follows : 
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' For t he privilege of a person 
engaging in t he business of selling 
tangibl e pe rsonal proper ty at r e­
t ail a tax is her eby imposed upon 
such per son a t t he rate of one-half 
of one per cent of t he gr oss receipts 
of any such pe r son from t ho sale of 
all tangible personal property sold 
in this state on and aft er the 
effective dat e of t his act t o and 
including December 31, 1935. " 

The expression "a person engaging in the business of sell­
ing tangible personal property at retai l " 1s constr ued to mean 
that such pe rson is r egul a rly engaged in t he business and that 
t he same is his principal busi ness . 

Sect ion 1- A of the •ct (Laws of Mo . 1933- 34, ~~tra Session , 
page 156) provides: 

"The isola ted or occasional sale 
or tangi bl e per sonal property, 
service, substance, or t hing , by 
a person not engaged in such bus­
iness does not constitute engaGing 
in business within t he meaning of 
t his a ct . " 

Because far.oers are not engaged in t he business of selling 
tangibl e per sonal pr operty, the pro4ucts or the farm, such as 
but t er, evgs, e tc . should be cl a ssed as "occasional sal es" when 
same are not r egularly sol d as a business , there being uo specific 
exemption 1n the \ct, and i t i s t he opinion or t r ia depart ment 
that t hos e so engaged a re exempt from t he payment or the tax. 

The question of dairymen being subject to t he tax presents 
a different matter . We will not a rgue t bo quest ion o f whet her 
or not a dairyman is a f aroer, ns t he s~e is not essential to 
t he determination ot t he inquiry before us . The test appears to 
be as to whet her or not a per son is engaged in the business ot 
farming 1n the ordinary concepti on of t he occupation, or whet her 
said person is engaged in selling t angibl e pe rsona l pr operty in 
such a manner tha t it consti t ut es his vocation and i n such a way 
t hat it would t ake hi m out ot t he "occasional sale" class . The 
f act tba~ t he dairyman produces hi s own teed and does not buy 
any mil k would not r emove hi m from t ha ca tegory of thoso onv,aged 
i n the busines s of selling t angible personal property . 

This matter is discussed at length in the case ot .inter 
v. Barret t, 352 I ll., l . c . 461-463, wherein tho Court said: 
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"It i s a r gued as to the seller of 
farm products or produce, that hi s 
sales at r e t ai l of such property are 
not a part of the business in which he 
is engaged but a ro an incident thereto , 
namely: t hat hi s business is producing, 
and that ho does not conduct t he business 
or selling 'to t he consumer ror use and 
not for the nurposos of r esale in any 
form • as sal es a t r e tail are defined 
in the act ; that t hi s places him in a 
different class fro~ t r e grocer or the 
clothier, whose business is to sell to 
t he consumer, and he may be exempted from 
t he class t o which the act appl ies , and 
that such exemp tion is founded on fact, 
and t r erefore has a reasonable basis . 
It ~ill be obs~rved that t he exemption 
of farm products or farm Produce, when 
sold by the producer, from the category 
of tangible personal property exempts 
those selling t hose comnoditie s from 
t he oper ation of the act whether sales 
a t r e t a i l b l then ar e bu t an incident 
to t teir bus iness of pr oducing or are 
a p- r t of t he business of selling such 
property ut r etai l in htch they nay be 
engaged. 

ncounscl for t he People cite in support 
of their a r gument t hat there is a va lid 
r eason for holding t hat farm products 
or pr oduce and r otor fuel and t he sellers 
t her eof at r et ai l belong to a different 
class from that cr eat ed by the language 
of t be a ct, the case of American 6ugar 
Hefining co . v . Loui siana , 179 u.s. 89. 
I n t hat case t he court had before it 
the auest1on whether an act of t r e ot ate 
of Louisi ana requi ring t he payment of an 
annual lic6nse tax on all persons engaged 
in refining suear and mol asses denied 
equal protection of the laws because it 
provided that it should n ot a ppl y to 
pl ant er s and f armer s grinding and refin­
ing thei r own suga r and mol~ssos nor to 
those olanters ~to ~ranulated syrup for 
otr.er ~lanters dur ing t he rolling season. 
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"It was held tha t whi l e tho act dis­
criminated in r vor of a certain cla ss, 
the discri .ination was founded upon a 
distinction in principle , in t hat its 
effect was to oxo~pt producers from 
the tax~tion of the nethods employed 
by them to put t teir produce upon the 
market , and that it lay within t he 
po~cr of the legislature to deter ~ine 
whether anything done to prepare a 
product ~ore ~erfoctly for the needs 
of t he nar ket should not be treated 
as an inciden t to its growth or pro­
duction , and ttat t he act did not 
deny t o others engaged i u a gener al 
r efining business tho equnl protect ion 
of t he l aws . 

"It may be conceded that the ri ght to 
Dell is an incident to t he right to 
- anufacturo or produce, and where t he 
producer of farm products or produce 
engavcs in the business or selling a t 
r etai l but so sells only as an incident 
to his business of producins , it cannot 
be said that he is -ithin the class to 
which this act applies , and t herefore 
the uniformity pr ovi sions of tho consti­
tution do not reouire t lat ho be taxed 
for such sale~ . mhis act has declared, 
in effect , that such producer does not 
belong to t hat class no matter how he 
sells such products or produce . ~he 
s~les of farm products generally a re not 
to t he consumer, and t her efore do not 
come into competiti on wi th t hose engaged 
in the business of selling such c~,odi­
t ies a t retail. The occasional sale of 
farm products or produce at r etail by 
t he producer t o t he consumer, or such 
sales or the s ur plus of his ~roduco raised 
tor hi s own use, cannot be said to put 
such pr oducer into the business or selling 
such proryorty at r etail to tho consumer. 
any such producers do not engage i n the 

business or selling to the consumer but 
sell generally to grain or produce ~er­
chant s and cannot bo clasLed wi th those 
1n t he business or selling tangible personal 
property a t r etail , for such 1s not t heir 
business . It is differ ent , however, with 
the proaucer of farm products and nr oduce, 
such as Tegetabl es and t he like , who not 
only conducts the business of producing 
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such pr oduce, of whi ch sa l es gen­
er ally may be an inc i dent , but 
who also conducts the business of 
selling his produce only to consumers 
a t r etail . It i s a mat t er or common 
knowledge t hat t her e a r e many so 
enea~ed . He thus conducts the sep­
arate business of selling at retail 
i n competition with other r e t ai l 
dealer s 1n such commodities . He is 
in the business or selling tangibl e 
per sona l property at r~tail in addi­
tion to the business of produc ing, 
and the excl usion ot such bu~iness 
from t he operat ion of tle act , under 
such circumstances , finds no basis 
in fact upon nh1ch t e may bo reason­
ably plr ced in a different classifi­
cat ion fro:r.: tl.e general class of those 
enga ed in the sel l ing of tanr,ible 
personal property a t r~tai l created 
by the act . Fe is of the class to 

hich the act applies , just as the 
druegist who c ompounds and produce s 
the proprietary r omedios which he 
sells at r etail i s in t~at cl ass , 
and so far as tbe act att empts to 
exclude hi~ f r ou i t s provisions i t 
is not uniform i n its anpl i cation to 
the cl a s s on which it ooerates and 
cannot be sustained. " 

CONCLUSION 

I t i s t he opinion of this departnent that wher e a person 
i s enga ged i n the dairy business wherein t he same is carried 
on as his pri ncipal business and not inc idental t o general farm­
ing, t he gross r eceipt s ar~ subject to t~c tax, provided the 
per son sel ls his products direct to t he ultimate consumer or 
user . If the dairyman sells his products to s tor es and they ar e 
i n t urn to be sold to t he ultimate consumer, then, in that event 
t he r e ceipt s from such sales should not be i ncluded ' J part of 
the gross r eceipts for t he r eason t t-a t the same would c onstitut e 
sal es tor r eoal e , and such sal es are specificall y exempted i n 
sec . 1 of the Act (Laws of 1 o . 1933- 34 , 3Xtr a J uss ion , p . 15~) . 

Respectfully submitted , 

OLLIVTffi • UOLEN , 
Assistant .~ttorney Gener al • 

.A:Pl ROV~ : 


