
SALESTAX: A contract of sale made by parties within the 
State of ltissouri of merchandise to be shi1ped from 
outside the State , i nvolves interstat e commerce and 
is exempt from the tax. 

November 19 , 1935. 

Ronorable Forrest ~mith , 
dtate .Auditor, 
Jefferson City, Lissouri . 

Dear .:>ir: 

This department is i n r eceipt of your letter of 
October 9 wherein you suboit to this depart ent for a ruling 
the question or whether or not a oar load of milk bottles 
would be subject to the tax under the conditions as outlined 
in your letter , ~hich is as follows: 

~., a foreign corporation, authorized 
to do business in ~ssouri , and having 
a Jobbing house in ot. Louis, enters 
into a contract ith t ho Central Uairy 
at Columbia, ~ssouri to furnish the 
~airy a ear load of milk bottles . he 
cont r act s oecities the t the bottles a r e 
t o be .,anufactured tor the Central 
Dairy ith the name Central ~airy on 
the bottles . The contract also specifies 
tha t · the bottles may be ~hipped direct 
fron the f t ctory to the Central Dairy. 
' A' causes the bottles to be manufactured 
by a nanutaoturer located outside the 
~tate of wissouri , and the bottles are 
shipped direct from the f act ory out side 
the J tate to the Central Uairy at Colum­
bia , Lissouri . 

" ' • ', the Jobber in ~t . Louis , bills the 
Centr cl Jairy tor the milk bottles and 
receives renittanoe from t he Central Dairy . 
· ~ ·, the Jobber i n ~t. LOUis , pays the 
f actory for the bottles . 

~~he ~ucstion , is ~his a sale nade in 
intersta~e commerce and therefore not 
subject to the kissour1 sales tax? " 
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lou have very kindly called the at t ention or this 
department to several decis i ons T'hich a ppear t o be in point. 

In the case of Federa l Trade Commission v. ~acifio 
~tatea F. T. ~so., 27~ U. w. l . c . 64, the Court diseuss es a 
contr&ct and transaction similar t o the one here involved , in 
the followi ng language : 

"Paragraph (c) applie s only t o 
mill shipments tram one s tat e t o 
another. ~ or the oonswa~ation 
ot a transaction involvi ng such 
a shipment, t r o contracts are 
cade . Tho first i s for sale and 
delivery by whol esaler to retailer 
in the S6ne state . fhe oeller is 
free to have delivery ~de from 
a ny source !thin or wit hout the 
stato. rhe price charged is that 
fixed by the local association. 
The other contract i s bet ween the 
holesaler and the manufa cturer 

i n different states . There is no 
contra ctual rela tion bet~een the 
manufa cturer and r etailer . By 
the shipment of the paper from a 
mill outs ide t he stat e t o or f or 
the r e tailer , the wholesaler ' s 
part of the fir s t co~ract is 
performed . The question is whet her 
t he sal e by the wholesaler t o the 
r et a iler i n the same stat e is e 
port of int erstate commerce ~here , 
subsequently a t t he i nstance ot 
the seller and t o perform his part 
ot the contract, the paper is shi pped 
from a mill in another s tate to or 
tor the r e t ailer . ' Commerce among 
the s t at es i s not a t e chni cal l egal 
conce? tion , but a ·Jr actical one , dr awn 
from t he course of business.' ~witt 
& Co . v . united wt at os , 196 U. w. 375, 
398, 49 L. ~d . 518 , 525 , 25 ~up . Ct . 
Rec-> . 276. .;\nd nha t is or is 1.ot 
interstate co~~erce is t o be det ermined 
upon a broad considerati~n of the 
substance of t he hole transaction. 
Dozier v . alabama , 218 u . ~ . 124, 128, 
54 L. ~d . 965, 967, 28 L . rl .A. ( K . ~ . ) 
264, 30 Jup . ct . Rep . 649 . such 
commerce is not confined to trans?or ta-
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, tion, but co~prehends all com­
mercial intercourse between different 
dtates and all the component parts 
or that intercourse . And it include• 
the buying and selling ot commodities 
tor shipment trom one J t ate to another . 
Dahnke- i alker kill. Co . v. Bondurant, 
257 u .~ . 282, 290, 66 L . ed . 239, 243, 
42 Jup . Ct . Rep . 106; Lemke v. Farmers 
Gr ain Co ., 258 U.~ . 50, 55, 66 L . ed . 
458, 4:62, 42 J up . Ct . Hep . 24:4. The 
absence of contractual r elati on bet ween 
t be tlanU!{;.ctur er and r et ailer does not 
matt er . The sale by the nholesaler to 
t ho r et ail er is the initial step in 
t he business co~pleted b7 the interstate 
transport ation and delivery of the 
paper . Presumably the seller has then 
determined whet her his source of supply 
is a oill ~ithin or one without the 
state. I t the contra ct ot sale provi4ed 
tor shipment to the purcha cr trom a 
mill outside the state, t hen undoubt edly 
it ould be an essential part ot commerce 
among the states . Jonneborn Br os . v. 
Cur et on (Sonneborn Bros . v. Keeling) 
262 u . ~ . 506, 515, 67 L . ed . 1095, 1100 , 
43 ..>Up . Ct . ... ~e,J . 643. Clearl y the 
absence or such a provision does not 
attect the substance of the matt er when 
in tact such a shipment was contemplated 
and made . cr . :lozier v • .Al abama , supr a ; 
:estern U. l'cleg . Co . v . J:t oster , 247 

t . ~ . 105, 113, 62 L . ed . 1006, 1015 , 
1 J~ . J.. . ... 't . 1278, P • ..., . d . l9l8D, 865 , 38 
..>Up . Ct . ~ep . 438; Lemke v . }armers Grain 
Co . , suura, 55 (66 L. ed . 462, 42 vup . 
Ct . .dep . 244} . l'he elect ion of the 
seller t o have the shipment made trom 
a mill outside the s t ate makes the 
transaction one in oomnerce ~ong the 
stetes . And on these f acts t he sale b7 
Jobbor to r etai l er is a part of that 
com::1erce . " 

a s t he decisiou in the case ot Jonneborn Bros . v. 
Cureton, 262 u. ~ . 506 is referred to an the holding therein 
contained in the Feder al Trade Commission case, supra, we 
will make no ~urther refer ence to it . 
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The case ot Banker Bros. Co. v. Pennsyl~ania, 222 U.o. 
l . c . 21• bears strongly on the right to tax sales as in the 
instant case, and the Court said: 

"It is contended that Banker 
Brothers Company were· agents 
and the ? i eroe Company an undis­
closed principal . It is urged 
that the sale was an interstate 
transaction between the manufacturer 
and the purchaser, with Banker 
Brothers Company merely acting 
as an agent which looked after 
the deli~ery ot the machine aDd 
collected the purchase price . 

"This is one ot the common cases 
in which parties find it to their 
interest to occupy the position 
of vendor and ~endee tor some pur­
poses under a contract containing 
terms which, tor the purpose ot 
restricting sales and securing 
payment , come near to creating 
the r elation ot principal and 
agent . But, as between Banker 
Brothers Company and the Pittsburs 
purchaser, there can be no doubt 
tha~ it occupied the position ot 
vendor. ~s such it was bound by 
its contract to him, and under the 
duty ot paying to the state a tax 
on the sale. 

"The name ot the Pierce Company 
was not mentioned in the order signed 
by the purchaser . Had there been a 
breach ot its t erms he would ha~e 
had a cause ot a ction against the 
Banker Brothers Compan7, with whom 
alone he dealt . It he had tailed 
to complete the purchase, the Pi erce 
CompaJ17 would ha~e no right to sue him 
on the contract . The tact that he 
was liable tor the freight by virtue 
ot the agreement to ' pay the list 
price F. O.B. f actory' did not convert 
it into a sale by the manufacturer 
at the f actory; neither was that 
result accomplished because, ~ith 
the machine , Banker Brothers Company 
also deli ver ed to the buyer in 
Pittsburg a warranty from the 
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manufacturer direct. 

rThese wer e mere i ncidents of the 
intrastate contract of s.ale between 
Banker Brothers Company and the 
purchaser in Pittsburg, who was not 
concerned with the question as to 
ho the machine was ~cquired by his 
vendor, or whether tha t co~pany 
bought it from another deal er in 
the ~~e city, or from the manuf a cturer 
in ew York. The contract vas made 
in PenDBylvania, and as t her e to 
be performed by the delivery or 
the automobil e and the pay.cent or 
the balance of the ~urchase price . 
3ee Ameri can dt6el & ~ire Co . v . 
~peed, 1~2 U. S. 500 , 48 L. Ed . 538, 
24 ~up . Ct . Rep . 365 ; 40er i can 
Exp . Co. v . Iowa , 1~6 0 . $ . 146 , 
49 L • .Ed . 423, 25 Ju1' • Ct . Hep . 
182 . The court properly held i t was 
not an inter state t ransaction , but 
t axabl e under t he laws of Pennsyl~ania . " 

There 1s, however, this controlling difference i n the 
Banker Bros. Case ~d the instant case - the contract in the 
instant case specifieB that the bottles are to be shipped 
direct from the factory to the user, while in the Banker Bros. 
case it was not specified tbat t her e was a third party or tha t 
the automobile i n question was to come from outside the state; 
therefore, as said in t he Federal Trade Commission Case, "such 
commerce is not confined to transportation, but comprehends 
all commercial intercourse be t r een different sta tes and all 
the component parts of that intercourse, and it i ncludes the 
buying and selling of commodities tor shipment from one state 
to another. " And further, "If t he contract of sa1e provided 
tor shipment to the purchaser from a mill outside the state, 
then undoubtedly it would be an essent ial part ot commerce 
among the stat es . " 

CONCLU~IOH 

In view or the Federal Trade COmmission decision, supra, 
we are ot the opinion that the transaction mentioned in your letter 
is not subject to the sales tax tor the r eason that 1t tends to 
burden intersta te commerce. 

especttully sub~tted , 

OLLIVER W. NOLEN, 
APPROVED : Asa1ntant Attorney General . 

Mf Jllckl'l'1'RICi. 
OWN :AH Attorney General 


