cHIlIINAL COSTS = Lisbility of State for defendant's
costs where case 1s nolle prossgul.
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Honorable Forrest Smith ‘
State Auditor '
Joefferson Clity, Missourl

Dear Sir:

We have your request for an opinion,
whieh 1s &3 follows:

- ‘In Re: State vae. O. S,
Hart, Lou Hart, Burr
Davidaon, Gladys Davidson.

This office is in receipt of a sup~-
plemental fee b1lll in the above en-
titled case vhiech amounts to the
sum of $1475.22, and the contents
of snid bill contein costs that were
made on behalf of the defendants
only. Sometime ugo the orlginal
bill in this case wag filed in this
offlce conteining the coat now con=
tained in the supplemental bill
and 8lso the costs made on behelf
of the “tate, The cace ot the No=-
vember term, 1938, was continued
generslly end each term the Clerk
certified the bill to thls offilce

for peyment.

Your office handed down sn opinion
on January 22, 1834 wherein you held
that the State was not liable for
defendant's cost for the reason that
et the time the case was continued
generally, the Clircult Court did not
tax the cost ageinat the State.
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Thereafter, on ipril 25, 19385
warrent was issued sgelnst sald de=-
fendents to appsar at the Hng term,
1635, of the Cireult Court of Ozark
County and st thot term of seld court,
the Frosscuting ttorney entered a
nolle prosequi in this case end the
Circult Clerk has nowcertiflec to

this oiflce for payment the defendant's
costs which were deducted from the
original pilll filed with the State
Auditore.

We desire an opinlon as to whether
the State i3 now lisble for the de-
fendants?! costs in this case,"

In answering your request, it appesrs thaet
a construction of Sectlon 3828, Res §. Mo, 1920 1a
involveds. 7That sectlion in pert is ss follows:

"In all oepltal csses, and those in
which ilmprisonment in the penitentiary
is the sole punishment for the offense,
if the defendant 1s aecquitted, the
costs shall be paid by the statey = "

We note that the erime charged in the costs
bill was bank robberye Thls ls a crime whlch comes
within the terms of Zectlon 3828, Re S Y0o. 1929
wherein imprisonment in the ponigontiary is the mini-
mum punishment for the offense,.

The next question turms upon the meening
of the word facqulttecd.” In the case referred to
in your reguest for =n opinion, it appears that the
charges agalnst the defendent were dismlssed. While
the astatute under consideration must be strictly
construed, ftate ex rels ve ¥ilder, 94 8., W,
485, 197 "o. 27, the dismlizsal of » case 18 equivalent
to an soquitisl insofsr as this statute 1s concerned,
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In State ex rel. v, ilatte County (1890),
40 ¥o. ApDe 503’ l.c, 508, the court saild:

"The nolle prosequl amounted to an
acquittal in the sense of the statute."

It 1s, therefore, the opinion of this of =
fice that the entering of & nolle prosegqui in the
above ease Imposed upon the State the burden of
paying suech costs as are properly chargesble in
the case,

Resre etfully submitted,

FRANKLIN i+ REAGAN
Assistent  ttorney Genersal

APPROVED:

VAN We BOF NAK, Jre
(feting) Attorney General
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