SCHOOL rJND MONEYS: A loan good when made remains a velid loan
although borrower thereafter is elected to
county office, except county judge.

g=¥1

september 10, 1936,

Lre Forrest osmith,
Stete Auditor,
Jefferson City, wissouri.

Jear Sir:

e agknowledge your inqulry which is ae follows:

"Gection 9244 i, S, Wlseouri, 1929,
pertaining to the loaning of the
County School Funds by the County
Court states in pert as Tollows:

“*The County Court shell not loan

any money belonging to the School
Fund to 2ny Ufficer of the County or
nis deputy, nor shall sueh Cfficer

or his deputy be accepted as security
on the obligation given by the person
borrowing * **'.

"If an individuul has obtalined frou
the County Court one of these .chool
Loans ond 1s leter elected «nd be-
cowes & County ufficial, can he con=
tinue to be & valid borrower of this
school koneyT"

section 9844, ke Ue 0o 1979, 18 as follows:

"The county court shall not losn any
woney belonging to the school Tund

to any officer of the county or hie
deputy nor sholl such officer or his
deputy be accepted as security on

the obligetion given by the person
borrowing. any officer of the county
who shall violste the provislons of
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thirs section by authorizing any such
loan or drawing any woerrsat for ooneys
loaned in violation of this sectlion
shnll be held responsible for the sun
20 locned, with interest thereon to

- be recovered 1in the name of the county
to the use of the distriet whose fund
Las bdeen z0 used,.,”

In the cuse of Charp's Adominlatrator ve Collins,
74 Lo, 266, 1. c. £89, heving under considerction the valldity
of o saoon& mortyage securing school money when the statute
required thut suoh money should be loaned only on firet mort~
gage security, the court scid:

"The obJlect of that requirement wos

to secure the school funde loaned,

end 1t would be a singular construe~

tion of the statute which would

dostroy the security beesuse not np

::nplgto ue the county wes recguired to
ke,

In Lorrow v, .ike County, 189 Lo, 810, among other
things, the court considered the rights end dutfes of the
officiels charged with the control of county school funds, and
scid, le co 622:

"The publiec school fund does not
belony: to the county in a techniocal
sense, 't !s a trust fund, =nd the
county court is merely a trustee to
corry out the polley defined by the
lew-naking power in relation to the
fund (lay Gounty to use ve Bentley, 49
LOe le Ce Z40); it may not livert the
general county revenue to i{ts protec=
tion, and, on the other hand, it can
not apply the school fund to the pay-
ment of ordinary county dedts,”

Mt % ls co 82
"it was scld, anong other thinge, thaf

the court was o mero egent of the tete
for the nane euent of & trust, and thet,
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It is suthoriz-d to ec1l lande, to
lease then, to recelve and cue ;or the
purchaese mnoney, und 1f there be denger
of loss of s debt comtrmoted for the
purchase of these lasnde, the court, we
think, =lght resort to ihoso extra=
oriinary remedieg -rovided for creditors
generslly, It might sue by attachment,
and, 1f the purchaser 1s stripping the
land of ite tizber, #nd theredyr endanger-
ing the sacurity for the debt, must the
agent of the Ztate stand by =nd witnecs
this spolletion, snd trust toc the erininel
lew to indemnify the tovnship by the fline
impoged against nersone committing the
waste on euch landg”?”

In liontgomery County ve. -uchley, 103 Lo. 492, le. c. 503,
tle court says:

"tin relation to these funde the county
ecurte ¢re trustees, They heve no
authority to diespose of the prinmelpal
intrusted, or any of its interest,
other«ise than is prescribed by law,
There iz no iifferengs in this resrect
between the prineipal and interest of
thess funde, If they csn give awe

tie one, they can glve away the other.

¢ ¢+ The welfare of the state is con~
cerned in the education of the clildren,
She hes provided snd 1s providing

mesns for that purpose, not only for
those now in exlistence, but for those
vho may cous after thems The fund, as
has been sald, 1& ¢ peruanent ome, ond,
if every wsn, women and ochild in a
townehls should petition the county
court to csive awey, thet which is by law
intrusted to 1t, for the educetion of its
children, it should without hesitation
reject thelr prayer,'™

And ot 1, c. BOG:
e deen 1t & wholesoue rule to hold

county courts to « striet nerformsnce
of thelir dutles !n the management of
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this trust, #ith all these stringent
provisicns lorge sums of these noneys
are frequently lost through negligent
menagenont, ”

Sectlion 9843, K, U, loe 1929, provides in nart as
follows:

"It is hereby nmede the duty of the
severel county courts of this state
to diligently collect, preserve and
securely iavest, at the hlighest rste
of intzrest thet can be obtained,

not exceeding eight nor lses than four
per cent. per sanws, on unsncunbered
reanl esstute uecurit{, worth st all
times a2t least doudble the sux loaned,
and may, in its discretion, require
pcrsanai seourity in addition thereto,
tie proceeds of sll udneys, stocks,
bonds &nd other pro y belonging

to the county school fund.,”

Section 9248 specificelly places these funds under
the care and menageument of the county courts, and Sections
9250 ;:ﬁazﬁbl further preescribe the security to be taken for
guch .

From the above 1t appeare theot the leglelative policy
of this state has been marked and defined by sasetment of
statutes and by conetruction placed on those statutes by the
courts, and that sueh poliey lg that there shall be great care
and caution exercised in the menageuent end contrel of such
funds, This perhaps, emong other Justifisble ressons, beczuse
the proper asroguard{ng of these funés nesns eo much to the
education of the oncoming generations znd therefore to the
welfere of the soverelign state, '

However, usction 9244, supre, cont::?lates en affirme~
tive =zot to be done by the ¢county court, to-wit, "to loan" the
money to such officer, and it ie thie affirmetive sct that ts
prohibited, Uald section does not say thet no person shell
continue to hold a school fund loan efter he ie so elected to
office if he had the loan before belng elected, ihen he cs an
individunl who was not sn officer procured the loan of sehool
funds, there wes u vallid contract entered into between him and
the county cowrt., ie haed the right thereafter tc rely upon the
terme of that c¢ostreet beimg fulfilled by the county court, and
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likewise the county court had the right to rely upon hie ful~
filling the terus of the contract thereby pluced upon hime

In the event a person has borrowed school fundis snd owes
them asnd is thereafter elected s member of the county court, a
serious cuestion is presented as to whether he could qualify
to suid office when he owes money under such school fund con=
tract., The general principle of law ie that a person can not
act =28 e trustee of property when he le a debtor., Jin the case
of samuels v, L, F, Urew & Co,, 296 Fed., 882, a part of the
eyllabus is as follows:

"A debtor csn not be a trustee of its
obligation to creditor, nor cen debtor
hold its obligation to creditor ss
securlity, for securlity presupposes the
existence of property.”

Under the holdinge of the .jssourl declsions, the
mesbers of the county court are trustees of these school funds
end would appeayr Lo come within the prohibition of the above
announced rule and be unable to qualify as to sald office of
county Judge co0 lon_ e&s said person was a borrower of sald
school funds.

S GHCLUSTON

it ie our oplnion thet nn Individual who has borrowed
school woneys from the county court, who iIs not at the time he
borrows said funde & county offlcer, but is thereafter elected
a county officer, does not becsuse of such later election dls-
qualify himuself, nor does the law dlsquellify him from con-
tinuing to be a lewful borrower of such school funds.

Yours very truly,

DEAKE TaTS0N,
Assistant Attorney General.

AFPROUVED:

~ JONN W. HOFFMaN, oT.,
(scting) Attorney General
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