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Honorable Forrest Smith
Stute Auditor
Jefferson City, Missouri

Deay Uir:

fe aoimovliedge recelpt of Jour inguiry which s as
followa:

" eotion 11782 provides certain fecs
that the Judges of the robate Courts
of Missourimmeay be cntitled to retain
for thelr services,

I would like an opinlon from your de-
artoent »e to whother the fses reo-
ceived by the Circuit Judge from change
of venue cases shoul. be used in ascer-
teiniog the wmount of fees the irobate
Judge can legally retain, and Af so,
should the chaage of venue foes for
the entire eircult be wsed or only the
change of venue fecs arising from the
particular county vhere the Probate
Judge 13 looated.

Beotion 1178~ 7. ', Miscouri 1938, with resgect to
fixing the am unt of fres for services for judges of probate
courts in Misasouri, provides ia part as fol.owe:

*rrovided further, that whenever, wafte-
deducting all rcascaable and neces:ary
expeases ‘or clerk bire, the amount of
fees collccted in any one calendar year
by or for any one probate Judge in say
county in this etate, during his Sern of




June 27, 1935 -G Hon. Forrest Smith,

office, and irrespective of the dote

of scecrusl of such fees, shall exceed

a sun equal to the annual compensation

in the aggregate from all sources and

for all duties by virtue of the office,
except the f1300.00 allowed for expemses
when holding circuit court in other
counties, provided by law for a judge

of the oireuit court having jurisdietion
in sueh ecouaty, then it shall be the duty
of such probate judge to pay such excess
less tea per ceat thercof, within thirty
days after the expiration of such year,
into the trcasury of the cowaty in which
such probate judge holds office, for the
benefit of the schocl fumnd of such county.*

It will be noted that the statute contemplates that all
recsonehble and nee-seary expenses for clerk hire shall be
exenpted and not com=idered for the purpose of determiniag the
amount of fees the probate judge is allovwed, Likewise, it is
observed that the st tute contampiates the fees th:ut are zotually
collected within the given calen &r year nnd not what feee
accrued, The answer to yowr inquiry turas ocmn the meaning of
the words “annual compemsation in the aggregate from all sources
and for all duties by virtue of the office*, except the $1300,00
and except the ten per cent provision,

If any fees in & fivon calendar year in excesz of the
sbove stated rule are collected after tho ters expires, they are
l1ikewise treated.

Section 922, R. 8., Missouri 1939, in change of vemme
canee requires the litigant 2pplying for the change to deposit
ten dollars with the clerk of the court whon he files hLis ap-
plication.

Jection 823 of saild revision provides that "after a
trial had or upon final disposition of such cause in soid
court® the clerk *shall pay sald sum to the judge.*

gection 933 aforesald has an express proviso that said
deposits received by the clerk of the cirfeult court of the
city of St.Louls under these tro seotions chall be paid by him
into the city treasury and used for the “payment of the salaries
of th: eircuit judges and court stenographers of the saild ecity."




June 27, 1838 e son. Forrest Smith.

In the case cf Cunninghax v. Current River Ry. Co., 185
Miesouri 270, the court hed under consideratiom this statute
providing for the payment of a ten dollar deposit to the circuit
judge and it was there contendsd that the provision was void
and unconstitutional because it inereased the salary of the
ceircuit judge eontrary to the constituticnal provision. In
that case the court held that the statute was gonstitutionsl
and did not violate the provision thereof against increasing
salaries but defined it to be *compensation* for extra labor,

At page 377 the court uses thls language:

“ihe ten dollars whose payment iz required
to be made on the prezcntation of an
applicaticn for 2 change of vemue from the
ceircuit where the czuse 12 2t the time
pending, i= not intended and is in faet in
ne sense 2a incre2se in the sa2lary of the
judge to =hom it is to be paid, but com~
pensation for extra labor imposed upon

him by the persen on whose application the
venue is chsaged by reason of the cause
being sent to him from saother circuit.

“The compemsation mentioned in the Con-
stitution means compensation paid by the
State, or some subdivision thereof, in the
way oi an inore=ee of salary or compensstion,
which can not be incoreased by leglslation
during the period for which the judie 1is
elected, but does not mean that he may not
be pald for extrz services and expenses
fncurrad in the performance thercof, even
out of the State treasury.”

See 2lso the case of State ex rel vs. Gass, 317 No. 744
and Emmons vs. Farmer, 196 8, ¥, 1108, 271 Mo. 308,

The salary of the circuit judge is dependent on and is
paid by reasscn of his official position as circuit judge of
the distriet and not because he is the circult judge in one county
or other counties, the unit used being the judiciasl distriet and
not the county. ﬁe receives the change of venue deposits or
fees for cases sent into his district, and the distriet is the
territory to be considered in determining hov much mouney he
receives for change of venue deposits,




June 27, 1936 - Hon. Forrest Smith.

You do not state whether your incuiry refers to the
compensation relative to the circult judges within the City of
3t.i.ouls or out over the state. ¥We are making these obsor-
vations with respect to the salaries and compensation of circuit
judges outside of the city of 5t.Louls.

With respect toc the question being considered, 2ll the
money received by the judge within the calendar year from any
souree and which he would not have received if he had not been
such circuit judge, exc-pt the #1300.00 and the reasonable
and neccvs: ary expenses for cl:rk hire, should be coasidered and
compu ted.

It will be observed that the statute here considered
usés & most comprehensive expression and does not say “salsry*
which is used in the constitutional provision, but inetead uses
the term "compensation® und says that the compensation includes
the ag%regatc from all sources and *for all duties by virtue of
the o' fice."

ce SION

“e are of the cpinion that the deposite made dy
spplicants in chaange of venue cases and received by a circult
udge within tbe judicial district of which Le is the judge are
o be taken into ccusicderation in deteruining his “annual
compepsation in the sggregate from 2ll sources and for all duties
by virtue of the office*, for the purpose of determining the
compensation of the Probnto Judge.

Yours very truly,

DRAKE TATSON,
Aseistant ittorney General
APPROVED:

JOHR 7. hgffiii e,
Acting nttorn.y general
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