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STATE AUDI TOR--CRIMINAL COSTS--COURT. REPORTERS ' F~ES : 
On Statutory certificate from the Pros ecuting Attorney 
and Trial Judge the State Auditor may pay criminal 
costs in criminal cases charged a gainst the State . 

June 14, 1935. 

Honorabl e Forrest Smith 
State Auditor 
Jefferson C1ty, Miaaourl 

tear Sirs 

Fl LED 

6 
We hereb7 acknowledge your r equest for an opinion, 

dated ~aJ 16 , 19~, wh1eh rea4a aa fol lowat 

"Th11 o ff 1oe 11 in receipt of a fee 
bill from th8 Circuit Cl erk of jtono 
County, Mt aaouri, wherein the costa 
ot the bil l of exce~t1one rurntahed 
tho defendant 1a cbarged aa coats 
against the state. The facta sur­
rounding the a~peal are aa fo llows: 
Tho defendant waa convicted ot mur­
der and sentenc ed to ten 7eara 1n 
t he ~tate ?en1tent1ar, on the 14th 
daJ' of October, 19~3. tetmdsn t 
t iled h1a affidavit t or appeal and 
appeal waa grm tod to the .. upre• 
Court or M1aaour1 on t h e aame date, 
being October 14th. 193~. There­
after on the 23rd da7 or Augus t, 
1gs4, the follo~ng record waa 
made in the Stone CouDtJ Circuit 
Court in the above c•se a 

' Now at t his day it 1a ordered 
by the Court t bat 1' . ..... Cu s ter, 
t h o def endant t n t hi s caueo be, 
and ho 1e hereby permi tted to 
per fect h1a a Dnea l to the ~u~­
reme Court ot tbe ~tate or 
• taaour1 at tbe coat of the 
St ato.' 

"On October l Oth. l 9S4, t ho transcript 
proper w1th a copy or the bill of ex­
ceptions waa f 1l cd with the Clerk o i 
the Su;trcme Court ot Jlis ~ourt. There­
af t er the oeae waa r o, eraed and remanded 
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to tho Stone Count~ C1rcu1t Court 
f or a new tri al, and t hereaf ter at 
the r ch Term 1935 of aaid ~tone 
Count7 Circuit Court t he defendant 
entered a ploa of cu1ltJ to t he 
cbarge or manslaughter and b1a pun­
Ishment was aaaessed at the term 
ot two yeara 1n the State Poniten­
tlarJ• 

"Thla office requoata an o 1n1on aa 
to whether or not th state 1a liable 
f or the till of ezceptioM furni shed 
defendant 1n v1ow ot tho tact that · 
the order waa not lUde at t ho t1 e 
tho apneal was granted, but waa de 
some ten montba after. 

"I am enclo~ 1ns a eon.7 or an o 1n-
1on rocetvod b7 thle ofr tce on Jan­
uarJ l?tn, 1930, on the question of 
costa ot a bill or exceptions, t ut 
thia on1n1on does not cover tbia 
question aa the opinion of Januar7 
17th. 1930, waa given on • different 
etato of racte 1n that the appeal 
bad alre~dy been d1s~aed ot ~7 the 
Supreae Court at tho t i• the orders 
or the C.trcu1t Court were made tas­
inr the costa on tho state." 

~ . alao acknowledge receipt o r the copy of an op1n­
l on writt~n bJ the Honorabl e Strat t on ~bartel, Attorne7 
General , to Honorabl e L• &. £ hom~aon, dated JanuarJ 17, 
19~0, and r eterred to 1n the above let t or• 

The facts disclosed in your request ahow that the 
appea l was perfected w1tb1n one ~oar trom judgment, 
wh1ch was w1th1n t he timo allowed by law to~ porfoctins 
an a ppeal. 

Sec tion 117:32 R. S. flo . 1929 , r eterped to in the 
Shartel opinion coul~ be a pplicabl e only to eount1ea and 
c1t1es ot over one hundred thousand (1001 000) inbabitanta, 
and ~rovidee t hat a transcript or the evidence 1n a crtm-

!::~ ~:=8~o~!t~~!!~~~r~!dt~ne8::~~g~:~·~~ ftR~i~to 
pa~ f or th~ making or aa1a tranacrlnt , t~ same 1s t o be 
taxed •• co ta against tho State or eount7, as mat be 
pr oper. ~aid sec t i on reada a• f ollows: 
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"All shorthand notes ot examination 
in criminal mat ters, ot her than reg­
ular trials thereof, shall be turned 
over at once by said reporter to the 
prosecuting officer or the court . 
But all other shorthand notes taken 
b7 said reporter shall be filed b7 
him in the clerk's offi ce ot said 
court, and shall become a part of the 
record of said court, and such re­
porter shall transcribe, in legible 
~nglish, any of such notes, or any 
part thereof, whenever required by 
the clerk so to dO J and such clerk 
shall make out certified copies of 
such t ranscript or longhand notes 
for an7 person upon the payment of 
legal fees allowed by law for copies 
of records and papers, except that 
whenever said reporter shall be re­
quired to take notes before the grand 
jurJ he shall be sworn to secrecy, 
and all such notes so t aken shall 
also be turned over by said reporter 
t o the prosecuting officer of said 
court; ~ provided, that in eases 
of apoeal and on motions for new 
trial, the transcript of the evi­
dence shall be furnished to the de­
fendant uoon the order of the court 
without cost to said defendant when 
it shall appear to the satisfaction 
of the court that the defendant is 
unable to pay t he cost of such tran­
scrint for tho purpose of making 
such anneal; and nrovided further , 
that tho stenO'Sr'anher shall be al­
I0Wedfor maJCins such transci=Iptthe 
sum of -rifteen ee~R!r folio or--­one hUndred words f or each transcript 
sotrurnished i and when tho court 
Shall be aatisfred-rsat-rhe ~efendant 
fi unable to l2!.I. foriiii'k"iiif such ~­
script , the same shall be aieer"aa 
coats in the Ci'ie against the stnte 
.2!:. county, !.! mcy E.! proper:""'" 
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The populat ion of ~tone County a t the last census 
waa 11. 614 inhabitants , henc e section 11732, supra, baa 
no a pplicat i on i n Stone Count~, a s suggested in ~our re­
quest for an op~nion, but Court Renortors in Stone Count7 
hol d their office, perform their duties , and are entitled 
to the f ee as provided in Chapter 79 R. s . llo . 1929. 

Chapt er 79, . R. s • ..!o . 1929, provides for the appoint­
ment of Court Reporters in Missouri ns sworn off icers of 
the Court, and Section 11719 rl . s. uo . 1929 sets out 
their duties aa follows: 

"It shall be the duty of t h e official 
court reporte r so anpointed to at t end 
the sessiona of the court , under the 
direct ion of the judge ther·eof; to 
take full stenographic not ea of the 
oral evidence offer ed in ever7 cause 
tried In said court , together with 
all ob j ect ions to the admissibilit7 
of te st imony, the rulings of the 
court thereon, a nd all except i ons 
taken to such r ulings; to prese rve 
all of ficia l notes t aken i n said court 
f or fut ure use or referenc e, ~ ~ 
f ur nish t 0 an:y rerson or persona a 
transcript of a 1 or a, part of 'iaid 
evidence ororirprocee 1ngs upontlii 
pazment tohim of ~ fee hereinafter 
provided:-"' 

Of the same chapter, Section 11722, R. s. Mo . 1929 
sets out the amount and manner of ta11ng Court Reporters' 
fees and costs, and provides that the Reporters' fees 
be taxed against the State or Count7 ~ ma1 ~ proper . 
Said s ection r eads as follows : 

"- ach court r eporter shall also re­
c eive from an7 person or persona 
orde r ing transcripts of his notes 
the sum of f ifteen cents per fo lio 
of one hundrod words, each four 
f i gures t o be counted aa one word; 
and an7 judge may, in his di scretion, 
order at ranscript of all or an7 
part of the evidence or oral pro­
ceedings f or his own use, and the 
court reporter's :fees f or making the 
a8Jile shall be taxed 1n the same 
manner as other costs in the case : 
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Provided, that inc r i minal cases 
where an appeal is taken or a writ 
of error obtai ned by tho defendant, 
and it shall appear to the satis­
f act iOn of the court-rhn-r-the de• 
fondant is unacio to pat t~cOits 
of such transor1pt-ror ho-nuroose 
!?1. wrect1ns the aopeal,t he court 
eha order the s ame t o ~e-rurn1shod 
and the courf:reoortoiTa-reea f or 
iiiiikiii8t he ~shall £!. trnd­
ase1nst la£ state 2!. counti as maz 
~ proper; !!!£ ~ such ~ the 
court renorter sharr:furnish t o 
!!~scripts ~ dupli cation 2f bis 
notes of t he evidence. tor one 2f 
which he ihili r eceive fift een 
c ents i?Or hundred words , ~ shall 
receive no compensation f or the 
other. 6 -- --- ---

Beither, under the provisions of Sect ion 11732. 
s uppa, nor Sect1on 11722, supra, is the Trial Court 
authorized, or has it jurisdict ion, to arbitrarily fix 
the Court Reuvrters ' fift een cen ts per hundred words tee 
aa a charge against the State . l t 1a up t o the Court to 
det ermine, under tho l aw, whether the State be l iabl e f or 
said coa ts . rbe phraso, ~ as ma1 te proper, w as used in 
both s ect ions allowing tho Court Repor t ers' foe e, means 
that the Criminal Court can allow fees for a transcript 
of the Billa of Excentions , pa1able to the Court Reporter 
in t ho ~anner and i n t ho amount as t he Leg islature has 
specif icall1 rovidedfor. 

Costs allowable aga i nst the State ar e onl y nroper, 
and can onlJ b e l egally taxed as cos ts, when the Cour t 
taxi ng them can lay its finger on the Statute authoriz­
ing the item or items specified to be taxed as coste 
against the State . The mere taxing of the costs by the 
Court againet the State does not ke the clai• proper 
and legal . 

In t he case of Houts v. McCluney, 102 Mo. 13, 1 . c . 
16; 14 s.w. 766, our Supreme Court eaid: 

"In the first pl ace, no coste are 
allowed by the common law. TheJ 
are, with us , creatur es of the 
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statute. They must be paid in the 
amounts and in the manner specified 
in the statute." 

The primary liability to pay Court Reporters' f ees, 
and all other cos ta in a criminal cause where the defendant 
i a convicted and given a penitent1ar7 sentence, as in the 
case under consideration, i s upon the defendant and Section 
3825 R. s. lfo . 1929, provides: 

"Whenever any person shall be con­
victed of any cri me or misdemeanor 
he shall be adjudged to pay the costa , 
and no costa incurred on his part, 
except fees for board, shall be paid 
by the state or county." 

\ 

On conviction, when the defendant is unable to pay the 
costs, the State is liable to pay costs , except costs in­
curred on behalf of the defendant , as provided in Section 
3826, R. s. Mo . 1929. Said section reads in part: 

"In all capital eases in which the 
defendant shall be convicted, and 
in all cases in which the defendant 
shall be sentenced to IMPrisonaent 
in the-penitentiart;-and in eases 
Where such person is convicted ot an 
of fense punishable solely by im­
prisonment in the penitentiary, and 
is sentenced to imprisonment in the 
count7 jail, workhouse or r efor• 
aehool because such person is under 
the age of e ighteen years, ~ state 
shall ~ the costs, if the defendant 
shall be unable to ~the:i, exce~t 
costs Incurred on-behill of defen ant. 
{io * * *• w 

The Court Reporter's fee for t~anseribing the Bill ot 
Exeeotions, to be used by this defendant in his behalt on 
appeal, can possibly be a legal charge a gainst the State 
under the above statute. Defendant was sentenced to the 
penitential'J and the costs taxed aa the'J were, after find­
ing defendant unable to PJY the costs, were charged against 
the State by the Court's order. The order itselt does not 
create the State's liabilit"J, but it does lend sanction to 
the truth of the Pr osecuting Attorney's and Trial Judge 's 
statutory audit. There is a duty on the Prosecuting At­
t orney and the Trial Judge to audlt tee billa prepared by 
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the Cler k as char ges against the St ate and f or the• to 
be reasonabl7 sure t hat the fee s charged are expressly 
allowed by law f or s uch service, and Section 38 42 R. s. 
M0. 1929• provides: 

" I t shall be the duty of the prose­
cuting attorner to s tri ctly exami ne 
each bill of cos ts which shall be 
delivered to him, as provided in 
t he next preceding section, for 
allowance against the state or 
countr, and ascer tai n as f ar as pos­
sible whether t he a ervices have been 
rendered for which dharges are made, 
and whether the f ees charged are 
expressly given by law for such 
s er v i ces, or whether greater charges 
a r e made t han the law authorizes. 
and i f said f ee bill has been made 
out according t o l aw, or i f not. 
af t er correcting all error s there­
i n, he shall r eport the sam e to the 
judge of said court, either i n term 
or i n vacation, and i f the same 
appears t o b e formal m d correct. 
~ judge ~ orosecut i nf attorney 
shall eertif7 12 ~ s t a e auditor, 
or clerk of t he count7 court. ac­
cordingly a s the state or coun~ia 
l i able, t heamount of costa due ~ 
the s t ate-or countt()n-r.be ~ tee 
b!!lt aDd deliver the saae t o the­
cler who made i t out • to b e col­
l ected without delay, and paid over 
tot hos e entitled to the f ees al­
lowed." 

Section 3844 R. s. Ko. 1 29. pr ovides: 

" ~hen a f ee bill shall bo certif ied 
t o t be state auditor f or pa7ment• 
t he c ertif icate or the J'1se and 
proseeutlnf attorney shal eontatn 
a statemen of the f ollowing facta: 
TI!!.l they !!!!,! strictly examined ~ 
bill or costs; that the defendant 
..... convicted or-&Cqu1tted. and U' 
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convicted, the nature and extent of 
punishment iiies sed, or the cause-con­
tinued generally, as the case may be; 
that the offense char ged i s a capital 
one, or punishable solely by irnprison­
m~nt in tho penitentiarJ, as the case 
may be; that the servic es were rendered 
for wbich'Charses !'!!. maC\e, and ~ t he 
f ees charged ~expressly Blthorired £I 
law, !!ll!. ~ they .!!:!. properly taxed 
agfli nat ~ 12rope,r party, and t hat the 
fee s of no more than three ~tnesses to 
prove anJ one fact are allowed. Ia 
cas es i n wh1ch t h e defendant ~ conv i cted, 
~ judge ~ nros ecut1ng attorney shall 
c er tifi , !A addition 12, t he : oregoins 
facts , t hat t he defendantTs insolvent, 
!!!2 that no costs charse<J !.!: the fee §ill, 
fees l or board exceot ed , wer e incurred on 
the part .2!. the defendant -;w-

'rhe fact that the Trial Judge and Prosecut ing Attorney, 
in compliance with Sec tion 3842, supra, c ertifJ a charge 
against the State as a legal fee and part of the cos ts or 
a criminal cas e, as the statute requires in such matters, 
i s not fina l and conclusive on the part of t he State Audi­
tor of the facta certifi ed t o . This exact po i n t was raised 
in jtate ex r el . v . Wilder, 196 .lio . 418, 1. c . 425 ; 94 s. w. 
396, and the Court said: 

"An analysis of the s ect ions of t he 
statute 1n referenc e to bills of costs 
as herein oolnt ed out , makes it manifest 
tha t the Le~ialature never intended that 
this section shoul d be regarded a s au­
thority oh t h e part of the judge and 
prosecuting attorney to finallJ audit, 
adjust and s ettle all coste bills in 
criminal cases . 'l'he v ery term of the 
s t atute negatives any euch intention 
on t h e part of the la w- mak1ng power . 
Th ere are no such terms us ed in any of 
those sections whi ch indi cate that t heJ 
are to audit, adjust and settl e bills 
or costs , but it is anparent that thi s 
section means to impos e the bur den upon 
the Judge and pros ecut i ng attorney, who 
are presumed to be fam1linr with the 
l~g1t1mate costa t hat have accrued ill the 
case, to strictly examine the t ee billa aDd 



Hon. I or r est Smith June 14, 1935 . 

cert ify them to the State Auditor, 
who f inally adjusts and settles the 
same by the drawing of an auditor!~ 
warrant . " 

In t he case of Morgan v . Buffington. 21 Uo. 549, 
whichwas a mandamus against the State Auditor, a case 
where the Speaker ot the House of Representatives had, 
under the law, certified to an account for services 
rendered by one of the members , and the member was 
contending that the certification was eonelu~ive of 
a l egal obligation against the State , the Su~eme Court 
said at 1. c . 552. 

"Under these cireumstanees, the 
question recurs, whether the 
auditor can inquire into the truth 
of t he fact , or contest the legality 
of the conclusion atat ed by the 
speaker in his certificate granted 
t o the petitioner. 

"The auditor of public accounts is 
an i mportant officer, entuust ed with 
the management of the revenues ot the 
state. Whils t the treasurer holds 
t h e iron or brazen key of the treas­
ur,-, the auditor hol ds t he legal ke,-, 
and it is through his instrumentali~y 
alone that mone,- can lawfully be 
drawn from it . The state l ooks to him 
as t he prot ector of her treasure. 
The powers confided to him are nec­
es sarily large, and aa by his mis­
management the s t ate may at any time 
be rendered unable t o fUlfil her 
pecunia17 engagements , s o there 
should be a power in him to prevent 
such a state of things . No doubt 
there are ease s in which the general 
assembly may make a voucher conclu­
sive on the auditor, and require him, 
as a mere instrument of the law, to 
issue a warrant without any examina­
tion into the justice or legality 
of the claim. V. hether the general 
assembly has, i n any case, made a 
voucher conclusive on the auditor, 
is a question to b e determined b7 t he 
auditor, subject to the revis&on ot 
the courts . We see nothing in the 
act fixing t he pay of t he members 
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of the general assembly which shows 
that it ~as des i gned to make tbe 
voucher of the speaker concl usive 
on t he auditor. " 

We are of t he opinion that the rules of law announced 
in t he cases a4d Statutes heretofore c ited are applicable 
to the provisions set out 1n ~octions 11732 and 11722, 
supra, giTint t he Trial Judge power in criminal cases to 
tax costs and issue cos t bills agains t t he State "as may 
be proper". We are of tho opinion that the Trial Court ' s 
order set out in the request f or this opinion, wherebJ 
he ordered " that T. ~· Cus ter, the def endant in t his cause 
be, and he is h ereby permitted to perfect his a~neal to 
the Supreme Cout•t of the State of Kisa> uri at the cos t 
of the State, " is of no l egal force insof ar as it being 
of any legal authority for the State Audito r to ~ State 
money to a Court Reporter f or a transcript of the evidence 
in said caus e . The Court order woul d hnve no d i f f er ent 
l egal effec t if it had be ... n l"'ade at the time the 1p peal 
was granted. It is up to t he Court to d etermi ne that the 
defendant has no funds to pay the costs of a transcript 
for purposes of perfecting the a npcal and when he so de­
termines 1d t hin the year allowed for perfecting an apneal, 
then he can t ax the costs against the State or ·county as 
provided in Section 3826, supra. 

Neither this Court order nor the s t a tutory certifi­
cat e of t he Judge and Pr osecuting Attorney t o the auditor, 
as to the taxation of costs 1n crimi.nal cases, is final 
and conclusive upon the State Auditor. Since by mistake 
the Prosecuting Attorne~ or Judge may cha rge to the State 
what t he Stat e is not t ound t o pay. it is tho duty of tbe 
Auditor to re j ect so muc~ of any c r i minal costa bill as 
is imprope r l y charged t o the State. In the present case 
we are of the opinion that the ebargo for court r eporting 
i s a proper charge within the provisions of ect1on 3826, 
supra, and shoul d be allowed by the Auditor ~en the clata 
is properly certified t o by the Pros ecuting Att orney aDd 
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Trial Judge, as provided in Sect i ons 3842 and 3844., supra., 
s howing that def endant was sentenced t o t wo years in the 
penitentiary .. t hat def endant was insolvent and that none 
of the costs were i ncur red in b ehalf of defendant . The 
action of the Trie,l Jucgo and Prosecuting At tor ney is 
pres~med to b e according to law. · 

Respectfully s ubmitted 

W?. • ORR SA , Y.t.RS 
Assistant Attorney Genert1 

AP "'ROV~D : 

10HI 'W • HOPFlfA11, Jr • 
{Acting) Attorney Gener al. 

woo:; :a 


