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STATE AUDITOR-~CRIMINAL COSTS~--~COURT REPORTERS' FELS:
On Statutory certificate from the Prosecuting Attorney
and Trial Judge the State Auditor may pay criminal
costs in criminal cases charged against the State.

June 14, 1935.

FILED

Honorsble Forrest Smith
“tate Auditor

Jefferson City, Hissourl
Dear 2irs

We hereby ecknowledge your request for an opinion,
dated May 16, 1935, which reads ss follows:

"This office 1s in receipt of a fee
bill from the Circuit Clerk of Itone
County, Kissouri, wherein the costs
of the bill of exceptions furnished
the defendant is charged as costs
pgainst the state. The facts sure
rounding the sppesl are aa follows:
The defendant was convicted of nure
der and sentenced to ten yesrs in
the “tate Fenitentiary on the l4th
day of Octoter, 1833 Llefendmmt
filed his affidavit for appeal and
apreal was grmted to the ‘upreme
Court of Missouri on the same date,
being October 1l4th, 1933. There-
after ocn the 23rd day of August,
1934, the following record was

made in the Stone County Circuilt
Court in the above easzet

'Now at this day it is ordered
by the Court that 7. E. Custer,
the defendant in this ceuse be,
end he 18 hereby permitted to
perfect his apreal to the Supe
reme Court of the “tate of
Missouri at the cost of the
£tate.’

"On October 10th, 1034, the transeript
proper with & copy of the blll of ex-
ceptions was flled with the Clerk of

the Supreme Court of Missouri. There-
after the csse was roversed and remended
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to the Stome County Cireuit Court
for a new trisl, and thereafter at
the Marech Term 1938 of ssid “tone
County Circuit Court the defendant
entered a plea of guilty to the
charge of menslaughter and his pune
ishment was assessed at the term
of two years in the State Peniten-
tiary.

"This office reguests an opinion as
to whether or not the state is lisble
for the till of execeptions furnished
defendant in view of the fset that °
the order was not made at the time
the appeal was grented, but wes made
some ten months after.

"I am enclo=ing a copy of an opine-
ion received by this office on Jan=-
uary 17th, 1930, on the guestion of
costs of a bill of exceptions, tut
this opinion does not cover this
question es the opinion of January
17th, 1330, was given on a different
gtate of facts in that the appeal
had alresdy been disposed of by the
fupreme Court at the time the orders
of the Circuit Court were made taxe
ing the costs on the state.”

Y%e aleo acknowledge receipt of the copy of an opine
lon written by the Honorable Stratton “hartel, Attorney
Genersl, to Honorable Le De Thompeson, dated Jeanuary 17,
1930, and referred to in the above letters

The facts disclosed in your request show that the
eppeal was perfected within one year from Judgment,
which was within the time allowed by law for perfecting
an appeal.

Section 11732 R.S5. Mo. 1929, refer-ed to in the
Shartel opinion eould be sppliecable only to counties and
. eitles of over one hundred thousand (100,000) inhebitants,
send provides that & transeript of the evidence in a erime-
ingl cause be furnished by the stenographer, agﬁbiga%o
BB Ehe Rl R R o 5L a% RS 2R SR P e 12ame 15 to De
taxed as costs againet the State or county, as may be
proper. fald seection reads as follows:
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"All shorthand notes of examination
in eriminal matters, other than reg-
ular trials thereof, shall be turned
over at once by said reporter to the
prosecuting officer of the court.
But all other shorthand notes taken
by said reporter shall be filed by
him in the clerk's office of said
court, and shall become a part of the
record of said court, and such re-
porter shall transeribe, in legible
English, any of such notes, or any
part thereof, whenever required by
the clerk so to doj and such clerk
shall make out certified copies of
such transcript or longhand notes
for any person upon the payment of
legal fees allowed by law for copiles
of records and papera, except that
whenever said reporter shall be re-
quired to take notes before the grand
jury he shall be sworn to secrecy,
and all such notes sot aken shall
also be turned over by said reporter
to the prosecuting officer of said
court; a rovided, that in cases
of appes .Ea on motions for new
trial, the transcript of the evi-
dence shall be furnished to the de-
fendant upon the order of the court
without cost to sald defendant when
it shall appear to the satisfsction
of the court that the defendant is
unable to pay the cost of such trane
script for the purpose of making

such appeal; and gEgvided further
that the stenographe e al-
I_wed_f?r_ﬁ—ﬁ e e
sum of fifteen cents per follo of

one hundred words for each transcript
8o ffurnished; and when the court
shall be snEis?TEh that the defendant
I§ unable to pay for ;g%;gé such tran-
script, the same shall be taxed a
costs in the case ageinst the stapte

or

or county, as mey be proper."
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The population of Stone County at the last census
was 11,614 inhabitants, hence section 11732, supra, has
no applicetion in Stone County, as suggested in your re-
quest for an opinion, but Court Reporters in Stone County
hold their office, perform their duties, and are entitled
to the fee as provided in Chapter 79 K. 5. Bo. 1929.

Chapter 79, R. S. lMo. 1929, provides for the appoint-
ment of Court Reporters in Missourl as sworn officers of
the Court, and Section 11719 K. S. io. 1929 sets out
their duties as follows:

"It shall be the duty of the official
court reporter so appointed to attend
the sessions of the court, under the
direction of the judge thereof; to
take full stenographic notes of the
oral evidence offered in every cause
tried kn said court, together with
all objeetions to the admissibility
of testimony, the rulings of the
court thereon, and all exceptions
taken to such rulings; to preserve
all official notes taken In saild court
for future use or reference, asnd to
furnish to a ernon or pers
transcript of il FE f 'I'
evidence or or -
ggxggnk to | bim of e. are naf
provided.”

Of the same chapter, Section 11722, R. S. Mo« 1929
sets out the amount and menner of taxing Court Keporters!'
fees and costs, and provides that the Reporters' fees
be taxed against the State or County as may be proper.
Sald section reads as follows:

"Lach court reporter shall also re=-
celve from any person or persons
ordering transcripts of his notes
the sum of fifteen cents per folie
of one hundred words, each four
figures to be counted as one word;
and any judge may, in his discretion,
order a t ranscript of all or any
part of the evidence or oral pro=-
ceedings for his own use, and the
court reporter's fees for making the
same shall be taxed in the same
manner as other costs in the case:



Hon. Forrest Iimith -lw June 14, 1936.

Provided, that in c riminal cases
where en appeal is taken or a writ
of error obtalined by the defendant,

and it shall appear to the satis~
faction of the go t’?h:f_ égr

;;gﬁanf 1s unable o t coat
such Lranseript f for he ae
o1 rfec1 Ehe a o EE court
:Ehf% order a a;na to “furnished
cour E report. _feal for

iifi the same sha be axe

t the state or county &s may
go proper; and in such c ase the
court reporter sha urnish two
Franseripts in duplication of Dis
no%el of the evidence, for one of
which he shall roceive fifteen

cents pe: per hundred worﬁa. nna shnl}
reﬁeiva no co gnenlat_g_ for | the
ot BT

Neither, under the provisions of Sectlion 11732,
suppa, nor Section 11722, supra, is ths Trial Court
authorigsed, or hes it Jurisdiction, to arbitrarily fix
the Court Heporters' fifteen cents per hundred words fee
a8 & charge sgalnst the State. It is up to the Court to
determine, under the law, whether the State be liable for
said costs. The phrase, “as may be proper," eas used in
both sectlions ellowing the Court Keporters' fees, means
that the Criminal Court can allow fees for a transcript
of the Bills of Excentions, payable to the Court Reporter
in the aanner and in the amount as the Legislature has
specifically providedfor.

Costs allowable against the State are only proper,
and can only be legally taxed as coats, when the Court
taxing them can lay its finger on the Statute authoriz-
ing the item or items specified to be taxed as costs
against the State. The mere taxing of the costs by the
Court against the State does not make the claim proper
and legal.

In the case of Houts v. MeCluney, 102 Mo. 13, l. co
16; 14 S.W. 766, our Supreme Court said:

"In the first plsce, no costs are
allowed by the common lawe They
are, with us, creatures of the
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statute. They must be paid in the
amounts and in the manner specified
in the statute."

The primary liability to pay Court Reporters' fees,
and all other costs in a criminal ceuse where the defendant
is convicted and given a penitentiary sentence, as in the
case under consideration, is upon the defendant and Section
3825 Ke Se Mo. 1929, provides:

"Whenever any person shall be con-
victed of any erime or misdemeanor

he shall be adjudged to pay the costs,
and no costs incurred on his part,
except fees for board, ahall be paild
by the state or county.

On conviction, when the defendant is unable to pay the
coats, the State is llable to pay costs, except costs in-
curred on behalf of the defendant, as provided in Section
3826, Re S. Moe. 1929. Saild section reads in part:

"In all capital ceses in which the
defendant shall be convicted, and

in all cases in whicg the defendan
shall be sentenced to imprisonmen
in the penitentiary, and in cases

ere such person is convicted of an
offense punishable solely by im=-
prisonment in the penitentiary, and
is sentenced to imprisonment in the
county jail, workhouse or reform
xchool because such person is under
the age of eighteen years, the state
shall pay the costs, if tha_aefeﬁalnt

Shall be unable to b to except
costs Incurred on be 1 dofeES;nt.

W W 3k B,

The Court Reporter's fee for transcribing the Bill of
Exceptions, to be used by this defendant in his behalf on
appeal, can po=sibly be a legal charge against the State
under the above statute. Defendant was sentenced to the
penitentiary and the costs taxed as they were, after find-
ing defendant unable to ppy the costs, were charged against
the State by the Court's order. The order itself does not
ercate the State's 1iability, but it does lend sanetion to
the truth of the Prosecuting Attorney's and Trial Judge's
statutory audit. There is a duty on the Prosecuting At-
torney and the Trial Judge to audit fee bills prepared by
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the Clerk as charges against the State and for them to
be reasonably sure that the fees charged are expressly
allowed by law for such service, and S8ection 3842 R. S.
Mo. 1929, provides:

"It shall be the duty of the prose=-
cuting attorney tos trictly e xamine
each till of costs which shall be
delivered to him, as provided in

the next preceding section, for
allowance against the state or
county, and ascertain as far as pos-
sible whether the services have been
rendered for which éharges are made,
and whether the fees charged are
expressly given by law for such
services, or whether greater charges
are made than the law suthorizes,
and if said fee bill has been made
out according to law, or if not,
efter correcting all errors there-
in, he shall report the same to the
judge of sald court, either in term
or in vacation, and if the same
appears to b; formal snd correct,
the judge and prosecuting attorne
;Eiif cert ig The stats auditor,
or clerk of the county court, sc=-

cordingly as the state or county is

Tiaeble %he amount of costs ;l
ee
e

ue

the state or county on the said
bill, and deliver the same to th
clerk who made it out, tobe col-
lected without delay, and paid over
to t hose entitled to the fees al-
10'0do'

Section 3844 K. S. Moe 1°29, movides:
"When a fee bill shall be certified

to t he state auditor for payment,
the c erfificate of the Jjudge and

rosecuting attorney shall contain
a atatemn@ of the %oIIovIng facts:
That they have strictly examined the
bill of costs; that tEE defendant
was convicted or acquitted, and
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convicted, the nature and extent of

;gun;aFant assessed, or the cause con-
tinue genernﬁy, aa the case may bej
that the offense charged is a capital
one, or punishable solely by imprison-

ment in the penitentiary, as the case
may be; that the services were rendered

for which charges wre made, and that the

fees charfg are expressly m'TEor:zed by
w, and © they sre prope BX

agei net the proper and t the
ees of no more than eec W tnesses to

prove any one fect asre allowed. In

cases in which the defendant is convicted,
the Judge and gecut! attorney shall
cert in addition to t T orego

i
acts, that the defendant is imsolvent,
end that no costs chargea In ee bill,

fees for board expepnted, were ilneurred on
the part of the defendant.”

The fact that the Trial Judge and Prosecuting Attorney,
in compliance with Section 3842, supra, certify a charge
against the State as a legal fee and part of the costs of
a criminal case, as the statute requires in such matters,
is not final and conclusive on the part of the State Audi-
tor of the facts certified to. This exact point was raised
in State ex rel. ve Wilder, 196 Mo. 418, 1. ce 425; 94 S. W.
396, and the Court said:

"An analysis of the sections of the
statute in reference to bills of costs

as herein vointed out, makes it manifest
that the Legislature never intended that
this seetion should be regarded as au=
thority oh the part of the jJudge and
prosecuting attorney to f inally audit,

ad just and settle all costs bills im
eriminal casese The very term of the
statute negatives any such intention

on the part of the lawemsaking power.
There are no such terms used in any of
those sections which indicate that they
are to audit, adjust and settle bills

of costs, but it 1s soparent that this
section means to impose the burden upon
the Jjudge and prosecuting attorney, who
are presumed to be familisr with the
légitimate costs that have acerued in the
case, to strictly examine the fee bills and
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certify them to the State Auditor,
who firally adjusts and settles the
same by the drawing of an auditoris
warrant."

In the case of Morgen v. Buffington, 21 Moe. 549,
which was a mandamus against the State Auditor, a case
where the Speaker of the House of Kepresentatives had,
under the law, certified to an account for services
rendered by one of the members, and the member was
contending that the certification was conelusive of
a legal obligation against the State, the Sunreme Court
said at l. c. 552

"Under t hese circumstances, the
question recurs, whether the

eauditor can inguire into the truth
of the fact, or contest the legality
of the concluslon stated by the
speaker in his certificate granted
to the petitionere.

"The auditor of public accounts is
an important officer, entpusted with
the management of the revenues of the
states. Whilst the treasurer holds
the iron or brazen key of the treas-
ury, the auditor holds the legal key,
and 1t 1s through his instfumentalipy
alone that money can lawfully be
drawn from it. The state looks to him
as the protector of her treasure.

The powers confided to him are nec-
essarily large, and as by his mis-
menagement the state may at any time
be rendered unable to fulfil her
pecuniary engagements, so there
should be a powsr in him to prevent
such a state of things. No doubt
there are cases in which t he general
assembly may mske & voucher conclu=-
sive on the auditor, and reguire him,
as a mere instrument of the law, to
issue & warrant without any examinae-
tion into the justice or legality

of the claim. Vhether the general
asszembly hee, In any case, mede a
voucher conclusive on the auditor,

is a question to be determined by the
auditor, subject to the reviston of
the courts. We see nothing in the
act fixing the pay of the members
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of the general assembly which shows
that it wes designed to make the
voucher of the speaker conclusive
on the auditor.”

CONCLUSIONs

We are of the opinion that the rules of law announced
in the cases efid Statutes heretofore cited are appiicable
to the provisions set out in feciions 11732 and 11722,
supra, giving the Trial Judge power in criminal cases to
tax costs nnd issue ecost bLills against the State "as may
be proper". We are of the oplnion that the Trial Court's
order set out in the request for this opinion, whereby
he ordered "that T. L. Custer, the defendant in this cause
be, and he is hereby permitted to perfect his apreal to
the Supreme Court of the State of Mis® uri at the cost
of the State," 1s of no legal force insofar as 1t being
of any legal authority for the Stete Auditor to pay State
money to a Court Heporter ior a transcript of the evidence
in ssid causes The Court order would have no different
legal effeet i1f 1t had becn made at the time the sp peal
was granted. It is up to the Court to determine that the
defendant hes no funds to pay the costs of a transeript
for purposes of perfecting the aopeal and when he so de-
termines wi thin the year allowed for perfecting an apneal,
then he can tax the costs against the State or County as
provided in Section 3826, suprae

Neither this Court order nor the statutory certifi-
cate of the Judge and Prosecuting Attorney to the auditor,
as to the taxation of costs in criminal ceses, is final
and conclusive upon the State Auditor. Since by mistake
the Prosecuting Attorney or Judge may charge to the State
what the Stete 1s not bound to pay, it is the duty of the
Auditor to reject =0 mueh of any criminal costs bill as
is improperly cherged to the State. In the present case
we are of the opinion that the charge for court reporting
is a proper charge within the provisions of Section 3826,
supra, end should be ellowed by the Auditor when the claim
is properly certified to by the Prosecuting Attorney and
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Trial Judge, as provided in Sections 3842 and 3844, supra,
showing that defendant wes sentenced to two years in the
penitentliary, that defendant was insolvent and that none
of the costs were incurred in bshalf of defendant. The
ection of the Trial Judge and Prosecuting Attorney is
presumed Yo be according to lawe

Respeetfully submitied

Wi. ORR SAWYERS
Agslistant Attorney General

APPROVED:

JOHN W. HOFFMAN, Jre
(Aeting) lttorn;y Generale

WO sH




