
'Ji\.I ~ Cif!JP ·TIOlf X.:X: Deduoti-bfl 1ty ot- {1) sales of electric energy 
t r lci i'.?-J.lJ owned pont! and water plants; (2) sales of electrical 
energy to buildingewner~ to b6 remetered t o tenant~4)(3J sales of electtic 
al energy t o c0~panies for propelling street cars ; sales of electrical 
energy from transmission lines ; (5) sales of electrical energy in other 1 

state.:> b y ~~ Iv10 . company ; ( o )rlental receipts from property used in 
operations ; (?) Sales of material and supplies to ..t!!rnployees Iv.utual 
Benefit ASso ciations . 

May 31, 1935 . 

lionorabl e l~'orrest umi t h , 
.6tate ..a.uditor , 
Jeffer s on Cit y , Li 3souri . 

uear ...>ir: 

This department is in receipt of fOur l et t er of 
~ay 22 wher e i n yc r equest an opinion i nvolving seven 1uestions 
pertaining t o t he t axability or non-taxability of certain sales 
or tangi ble ~ersonal property and the r endering , f urnishing or 
selling f or a valuabl e consi der a tion cert a in substances, things 
and services . /e shall answer your questions i n their numerical 
order . 

I 

11he section of the Oocupt..tion r'ax La\'! deal ing \" i th 
electricity is s ub- section (b ) of Jection 2~ . dame r el a t es to 
the privilege of engagi ng in t he business or rendering servi ces , 
furnishing and selling the subst a nces and things t her ei n 
sta ted, i . e . , "Sal es of electricity or electrical current, wat er, 
sewer service, gas (natura l or artific i al) t o domcstic,co~ercial 
or industrial consumers. " 

Je mus t det er nine whether or not sales of ele ctricity 
to municipally owned pl a nts f or power ~urposes is to be cl assifi ed 
as domestic, commercial or i ndust rial. A domestic consumer 
is defined as "One who consumes electri city or electrical curr ent 
for housellold or domestic purposes . " In the case of aa sdam v . 
Blokland, 2 61 P . 66, a commercial consumer i s defined as "one 
r.ho u~es electricity or ele ct rical curr ent for trade or conmer­
cia l urposes . I n t he case of rtailro~d v . ~ulgham , 91 ~a . 555, 
industrial consumer i s defined as "one r.ho usos electric i ty or 
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electri cal current for manufacturing,power and light purposes . " 

It is t he opini on of t hi s department t hat ~en a 
municipally owned plant buys or r eceives electrica l ener gy t o 
be used by t he city for power purposes i n pumping water, it 
constitutes a sal e f or commercial purposes . I t would, theref ore , 
i nvolve "Sales * * * to domestic, commercial or industrial 
consumers , " and the amount ot such energy should be computed 
i n the gross r eceipts of compani es who furnish such power to 
municipalities . 

II 

dales of electric ener to buildi 
owners h c s r emet er e f sa 
building owner t o the l ndiv dua l 
tenants in said build!~. The 
utilities hold t hat su~ sales are 
sales for the pur pose of r esale . 
However, we believe that in the stip­
ulation of the K. C. Par er and Li ght 
Comhany case, they agreed to pay on 
sue s ales , but t he other companies 
have not yet done so 1 and have con­
tinued to deny liability. 

Thi s question i nvolves t he clement of r esale as 
may a ppl y t o Je ct i on 2a , whi ch wi l l be mor e f ull y discussed 
u.nder Q;aestion IV. Ref erring to the definition of "commercial, 
domestic and indus t rial consumer s" as cont a ined in ~uestion I , 

e ar e of t he opinion t hat the amount of electrical energy 
distributed to o~ers of buildi ngs is not a legal deduction. 
The owner of a building is not enga~ed in t he electrical 
business--he merely divides the electricity among the various 
t enant s of t he building, or meters t he same t o t hem i n order 
t hat each t enant may be compelled to pay f or the a ctual amount 
of electr ical ener gy consumed. The owner of t he building 
does not receive the pr ofit from the sale of electricit y to 
his tenants and the company t hat sell s such energy to bui l ding 
owners should include such sal es i n its gr oss r eceipts . 

III 

Sales of electric ener gy by the 
electric company for use in 
propelling street cars 

Under dect ion 2a of t he a ct, the tax is i mposed on 
the gros s r e ceipts from "sales of electricity or ele ctrical 
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current, water * * * to domestic, commercial or i ndustrial con­
sumers" . It t he use ot electricity by a street rail ay company 
i s t o be included wi thin the t erms of the a ct, t he company usi ng 
such el ectricity must be deemed a commercial consumer . 

In the case ot Conecuh County v. ~immons, ~5 so . 488, 
it was said ot "trucks " as follows: 

"Trucks used by a lumber manufa c­
turer tor hauling logs , timber, 
lumber and commissary provisions 
as well as provisions used by the 
owner' s family, were used for 
'commercial purposes' within the 
meaning ot Gen. ACts, 1g15, p . 573, 
and t herefore subject to a privilege 
or license t ax as sessed by the 
county commissioner s . " 

If the street rail•ay is owned by a corporation 
t hat i s engaged in carrying ,assengers from place t o pl a ce, and 
or ganized tor gai n and profit, the same as any private corporation, 
we would deem it t o be or the same chara cter as a railroad 
company carrying passe~ers . The distinction bet een a street 
railway and a r a ilroad carrying freight and passengers is made 
in t he case ot Hartzell v . Alton, Granite & St. Louis Tract ion 
Co ., 183 Ill . App . 641, wher ein it was said: 

"Comcercial railroads embr a ce 
railroads tor all frei ght and 
passenger traffic between one town 
and another or bet r een one place 
and another . They are usually not 
constructed upon street s and high­
ways , except tor short distances . 
dtreet railv~ys embrace all such 
r ailroads as are oper a ted upon 
public streets for the purpose ot 
conveying ordinary passengers, 
with hand baggage, fro~ one pl a ce 
t o another on the street, but the 
char a cter i s determined by the char­
a cter ot traffic or service, and not by 
t he location. " 

This ques tion i s no~ on appeal to t he dupreme Court 
ot issouri from the Circuit Court ot Jackson County, and as 
yet no decision has been rendered . 

e are of t he opinion that electrical energy used 
by s treet railways tor propelling s treet cars constitutes 
commercial consumption ot electricity, and the r ecei pts bythe 
electric company tor the same should be included in the return 



Bon. Foz res t ~mith - 4- uay 31, 1g35 . 

to the dtate auditor . It i s in no wise a l egal deduction. 

IV. 

dales of electri c ener gy from trans­
mis s i on lines , I . e ., the company In 
question generates the electric energy, 
convoys same by transciss1on line to 
a s3 ven polnt ~here it i s metered to 
another company and the l atter company 
then r esells same to the ultimate user 
or consumer. 

This question i nvolves t he element of r esale as it 
might appl y to Jection 2~ of the Act. "Sale at r etail", as 
defined i n t he ~ot, means "any t r ansfer of the owne r ship ot, or 
title to, tangible per sonal property to t he purchaser, for us e 
or consumption and not f or resale i n any t orm as tangible per sonal 
property , t or a valuable cons ideration." , ·e must bear in mind 
tho.t the .... ct is i n r eal! ty in t r.o parts, ( 1) t he t ax to be 
computed on t he gros s r e cei pts derived trom sales ot tangible 
personal property, end (2) tor the privilege ot rendering services, 
furnishing and selling t he t hings as set torth under the sub­
divis ions of Jeotion 2..n. . ~.o cons i der the words "fur nishing or 
selling", as used in ~acti on 2A of t ho Alot as being synonymous 
in thoir meaning. 

In t he o~se of admission tickets, electricity, sewer 
service, gas, telephone servi ce , telegraph messages, newspaper 
advertising, l aundry, r a ilroad t ares and billboard service, no 
t angible property passes from the vendor t o the vendee; the per son 
merely pays f or t he service r eceived, or pays a s tipulated amount 
tor having the t hings enumerated furnished by per sons engaged in 
the business. I t ould be hi ghly impra ctical and highly improb­
able to conceive ot t he r esal e of telephone service or of messages 
sent by telegr aph compe..nies . The question of reselling el cctrici ty, 
gas , wat er, sewer se rvice, etc. is not contemplated by t he 1~ct, 
nor does t he a ct, under ~ection 2 , provide f or the exemption in 
any wise ot t he r esale ot t hose things, as it does i n the case ot 
t angible per sonal pr operty. 

In 60 Corpus Juris, 1213, "tangible property" i s defined 
as follows: 

"That which may be felt or 
touched. It must necessarily 
be corporeal, but it may be 
r eal or personal . .s used in a 
revenue a ct, the t orm has been 
defined by the statute as meaning 
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'stocks, bonds, not es, and other 
evidences of i ndebtedness, bills 
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and accounts rece ivable, lease-holds, 
and other property other than tangible 
property.'" 

'~e t hink it was the i nt ention of the Legi slature to i mpos e 
a tax for the privilege of any per son engaging in r endering 
services, furnishing or selling substances and things , r egardless 
of the f a ct that such person may be furn ishing the substances 
and things in wholesal e quantities or to groups a nd individuals , 
a.nd each person who furnishes or sells the same electricity, 
gas , etc. is subject to t he tax . :e ar e t her efore of t he opi nion 
t hat no l egal deduction can be made by per sons subje ct t o the 
tax under subsection (b), for electricity, ~ater, sewer service , 
gas or t he other t hi ngs mentioned in the subse ctions, by reason 
of the f act that they are r esold before r eaching the ultimate 
us6r or consumer. / 

I 

Having disposed of the question of r esale in so f ar a s 
the t erms of the ACt may apply, we s hall next discuss whet her 
or not taxing a r esale of the above mentioned substances and 
t hings would constitute double t axation. To constitute double 
t axati on it is necessary that one per son contribute t wice to the 
same burden. As was said in the case of Harvey Coal Company 
v . Coke Co . , 53 J . ~ . l . c , 941, 

"By 'double t axation• is under­
stood the requirement that one 
per son, or any one subje ct to 
taxation, shal~ dire ctly contri­
bute t wice to the same burden, 
while other subjects of taxation 
belonging to the same class are 
required t o contribute but once; 
but where t he same property 
r epr esents distinct values 
belonging to different persons, 
the f a ct t hat each is t axed on 
t he value which the property 
r epr esent s in his hands does not 
constitute 'double t axation.'" 

Also , in the case of Cook v . City of Burlingt on , 13 N. ~ . , 
l.c. 114, it was said: 

" ' Double taxa tion', within the 
policy of the l aw which prohibits 
double t axation, means the taxing 
ot t he same pi ece ot property t ice 
to the same per s on , or taxing the 
same pi ece ot prop?rty once to one 
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person and again to another; 
but the imposing of a tax on the 
shares of a corporation in the 
ha.nds of its stockholders, and 
also on the property of a corpora­
tion, will not constitute such 
double taxation. " 

In order to constitute double t axation, the tax must be 
imposed upon the same property at the same time. In the case 
of dtate v. Ingalls, 135 P., l.c. 1160, the Court said: 

ntnouble t axation', in the objection-
able and prohibited sense exists 
only where the same property is 
taxed t wice when it ought to be 
taxed but once, and to consider 
such double taxation,the second 
tax must be ~posed upon t he same 
propert7 by the same state or 
government during the same t axing 
period . " 

The above quoted cases refer to double taxation with 
reference ·to ppopert7. In the instant question the tax is upon 
the privilege of a person engaging in the business of selli ng 
tangible personal property or rendering services; hence, the 
only essential is that each person must be exercising a separate 
and distinct privilege . ie therefore hold tha t the taxing ot 
such sales would not constitute double taxation, and the same 
will apply to all of the other subsections as enumerated under 
dection 2A. However, under subsection (b) (sales ot electricity 
or electrical current, water, sewer service, and gas) the Legis­
lature has seen fit to limit the taxing of the gross receipts 
to "domestic, commercial or industrial cons umers . " 

're shall next discuss that portion ot your question, -
"the company in question generates the electric energy, conveys 
same by transmission line to a given point where it is metered to 
another company and the latter company then resells same to the 
ultimate user or consumer" , trom the viewpoint ot determining 
whether or not such sales may be classed as services to domestic, 
commercial or industrial consumers. 

The various "persons" through which the electrical energy 
passes before reaching the ultimate consumer cannot be classed 
as domestic, commercial or indus trial consumers a ccording to t he 
defini tiona ot those terms. They are in the nature or brokers 
or middle men. It cannot be said t hat when they relay or sell 
the electrical current from person to per son , that t hose persona 
consume the current; t her efore, such sales are deductible, not 
because they constitute resales, but tor the reasmn that the 
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electrical energy is not used or consumed domestically, commer­
cially or industrially. 

In our opinion relating to this question we have treated 
the resale of electrical energy, gas , ater, etc. as separate 
and distinct from the other subsections under ~ec. 2a, as the 
section relating t o those services qualifies tho users or con­
sumers, while the other sections do not so qualify them; hence, 
we r epeat t hat t her e is no logal deduction for t he resale or 
things in ~a ction 2a, and the exception made in the case or elec­
trical energy, gas , water, etc . is not made on the grounds or 
r esale, but because the Legislature ~ualitied or limited the 
user or consumer. 

v. 
~Qles of electric energy in other 
states bt a L!ssourl companr where 
the elec ric energy Is generated 
In ~ssourl, conTeyed by transc lssion 
line to a ~oint in soce other state 
and ther e sold to another company or 
sold by the lssouri company to the 
Ultimate uaer or consumer. 

This question involves the int erst ate commerce feature. 
uection 3 or the Ret a il vccupation fax ~ .. ct is as follows: 

"~here are her eby specifically 
exempted from t he provisions of this 
a ct and from the computation of the 
tax levied, assessed or payable 
under this a ct, such portion of the 
gross r eceipts as is deriTed from 
business conducted in commerce between 
this stato and other states or the 
United dt a t es, or bet -een this state 
and foreign countries, which the 
~tate of Lissouri i s prohibited from 
t axing under the Constitution or laws 
of the United ~tatcs or ~~erica, and 
such portion of the er oss receipts 
as is derived from sales of tangible 
personal property, services, substances 
and t hinga vhich tho dtate of k i ssouri 
is prohibited from taxing or further 
t axing under t he Constitution or 
t his s tate. • 
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In the case of Texoma Natural Gas Co . v . Railroad Commis ­
sion of Texas, 59 F . ( 2d) 750, t he question of companies ensaging 
exclusively i n producing, selling and transporting gas from one 
state to another was discussed . The Court said (l . c . 753): 

"The pl aintiffs ar e engaged 
exclusively i n producing, sell­
ing, and transporting gas from 
t he dt ate of Texas for delivery 
to purchasers i n other states, 
under contra cts made prior to t he 
ena ctment of t he statute . These 
are the essential elements of 
i nterstate co~neree. Producers 
Transportation Co . v . California 
Railroad Commission, 251 U. b . 
228. * • • *• 

The general principl e of la r elati ng to interstate com­
mer ce is r ound i n t he opinion i n the case of Dahnke-~alker co. v . 
Bondurant, 257 u. s. , l.c . 290- 291: 

"The commerce clause of the Con­
stitution, Art . I, sec. 8, Cl . 3 , 
express ly coomits t o Congr ess and 
impliedly withholds f r om the several 
states the power to regulate commerce 
among the l a tter. Juch commerce is 
not conf ined t o trans~ortation from one 
sta t e to another , but compr ehends 
all co~~ercial i nter course between 
different s t ates and all the component 
parts of that int ercour se . ~ ~ere 
goods in one stat e are transport ed 
into another f or purposes of sale 
the cocoerce does not end ~ith the 
trans portation, but embraces as well 
the sale or the goods after t hey reach 
their desti nation and hile they are 
in t he original packages . Brorn v. 
~ryland, 12 ~eat . 419, 446-447 ; 
~erican ~teel & i r e Co . v . ~peed, 
1 92 t . d . 500 , 519 . 0n the same prin­
ciple , rhere goods a re purchased in 
one state for transportation to another 
t he commerce includes the purchase quite 
as much aB it uoes the t r ansportation. 
American Express Co . v . Iowa , 196 u . ~ . 133, 
143. This has been r ecognized i n many 
decisions cons truing the commerce clause . 
Thus it as said in .:elton v . idss ouri , 
91 u.s . 275, 280 : ' Commerce is a term 
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ot the l argest import. It compre­
hends intercourse for the purpose 
ot trade in any and all its forms, 
including the transportation, pur­
chase, sale and exchange ot 
commodities.• In Kidd T. Pear son, 
128 U. $ . 1, 20, it was tersely said: 
'Buying and selling and the trans­
portation i ncidental thereto constitute 
commerce.• In United States v . ~ . c. 
Kni ght Ob . , 156 u.s . 1 , 13, •contra cts 
t o buy , sell, or exchange goods to be 
transported among the sever al s tates ' 
were declared ' part ot interstate 
trade or commerce .' And in ~ddyston 
Pi pe & Steel Co . T . United J tates, 
175 u.s . 211, 241, the court r eferred 
to the prior decisions as est ablishing 
that 'int erstate commerce con~ists 
of intercourse and traffic betTeen 
t he citizens or inhabitants of dif­
ferent states , and includes not only 
t he transportation or persona a nd 
property and the navi gation or pub~ic 
waters for that purpose , but also 
the purchase, sale and exchange ot 
commodities . • In no case has the 
court made a ny distinction bet ween 
buying and selling or between buying 
for transportation to another state 
and transporting t or sal e i n a nother 
state. ~uite t o t he contrary, the 
i mport or the decis ions has been that 
it the transport a tion was incidental 
to buying or selling it as not mat erial 
whether it came first or l ast . " 

The question of transmitting ~ter, gas , el e ctricity, 
etc. from one state to another and there aold to another company 
or sold by a bissouri company to t he ultimate consumer is dis­
cuss ed in t he case ot "i ssouri v. Kansas Gas Co ., 265 u.s . 298, 
l . c. 306, as follows : 

"The business of the Jupply Company, 
with an exception not important here, 
is wholly i nt erstate . The sales a nd 
deliveries are in large quantities not 
tor consumption but for resale t o con­
sumers. There is no r el a tion of agency 
bet ween the Juppl y Company and the 
distributing companies , or other relation 
except tha t of seller and buyer, Public 
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Ut ilities Co~. v . Landon , 249 
u.s . a36, 244-245; and the interest 
of the former in the commodity 
ends with its delivery to the latter, 
to which title and control thereupon 
pass absolutely. The question is , 
therefore , presented in its simplest 
form; and if the claim of state 
power be upheld, it is difficult to 
s ee how it could be denied in any 
case of i nt erstate transpor t ation and 
sale of gas. Both federal courts 
denied the power. The sta te court 
conceded that the business was inter­
s tate and s ubject t o f ederal control , 
but res ted its decision t he other 
way upon the fact tha t Congress had 
not acted 1n the matter and that, in 
the abs ence of such action , it was 
within the r egulating po er of the 
Jtat e . Tho question i s controlled 
by f amiliar principles . Transportation 
of gas from one .3t a te to another is 
i nt er s t a t e commerce; and the sale and 
deli ver y of it to t he loca l distributing 
companies i s a part of such commerce. 
In Public Utilities Co~. v . Landon , 
supr a , a t p . 245, t his Court said: 
'That t he transportation of gas 
t hrough pi pe l ines from one s tate to 
another is i nt erstate commerce may 
not be doubt ed. Also, it is clear 
t hat aa part of such commerce the 
r eceivers might sell and deliTer gas 
so transported to local dist ributing 
companies free from unreasonable 
interfer ence by the J t ate . ' dee 
Pennsylvania v . rres t Virginia, 262 
u.s . 553 , 596, and cas es there cited." 

' 

It will be not ed by the above de cis ion t hat there is no 
distinction as to t he i nt er state commerce f eature when pipe lines 
sell to the ultimat e consumer or when they sell t o a distributi ng 
company. 

The right t o t ax an occupation, or the pr ivilege of doing 
business, is decided in the case of Ozark Pi pe Line Co . v . Monier , 
266 u.s., l . c . 561, as follows: 



Bon. Forrest dmith -11- LJ.ay 51, 1935. 

"The tax is one upon the privilege 
or right to do business (State ex 
rel.Mar quette hot el Invest . Co . v . 
~tate Tax Commission, 282 Wo. 215 , 
234, 221 ..> . w. 721 ); and if appellant 
is engaged only in interstate commerce , 
it i s conceded, as it must be, that 
the tax , so tar as appell ant i s con­
cerned, const itutionally cannot be 
imposed. It long has been settled 
that a state cannot l ay a tax on 
i nterstate commerce in any torm, -­
whether on the transportation or sub­
Jects of com~erce , the r ece i pts 
derived therefrom, or the occupation 
or business or carrying it on . Leloup 
v. Mobile , 127 u.J . 640, 648, 32 L. 
ed . 311, 314, 2 Inter s . Com. Rep . 134, 
8 Sup. Ct. rlep . 1380; Kansas City, 
Ft . S . & M. R. Co. v . Botkin, 240 
u.~ . 227, 231, 60 L. ed . 617, 618, 
3& ~up . Ct. rlep . 261, and cases cited . 
Plainly, the operation ot appellant ' s 
pipe lino i s interstate commerce, 
and beyond the power of state t axati on . 
Eureka J."i pe Line Co . v . l:iallanan , 257 
u. ~ . 265, 272, 66 L. ed . 227 , 231 , 
42 Sup . Ct . ~ep . 101; United Fuel Gas 
Co . v. Hall anan , 257 U.~ . 277, 66 L. 
ed . 234, 42 sup . ct . Rep. 105. But 
the contention iB justification or the 
tax is that appel l ant i s also engaged 
in doing local business , the basis ot 
such contention being t he f ects con­
cerning its ownership and use ot property 
other than the pi pe line, and its 
various a cts and activities withi n the 
state her e i nbef or e recited; and, further, 
that the purpose f or which it is incor­
pora ted, as declared i n its articles , 
comprehend other activities than that 
ot transporting petroleum; namely , the 
acquisition and operatinn ot telegraph 
and t elephone lines , deali ng in and 
transporting merchandise, etc . " 

In the ease ot Cr ew LeTiek Co . v . P~nnaylvania , 245 u.s . 
1. c . 297, cert·arn taxes were held to be legal even though it 
applied to inters tate commer ce transactions {in the instant 
case it applies t o a t ax on gross r eceipts) and the Court said : 

"These t axes wer e held valid , because 
unlike a gross receipt tax, they do not 
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withhold tor t he use of a state 
a part of every dollar r eceived 
in such transactions . " 
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It is the opinion of t his department that sales of electrical 
energy, water , gas, heat , etc., when conveyed to another state 
and t her e sold to another company or other di s tributors, or to the 
ultimate consumer or user , are legal deductions in computing the 
r e tail occupation tax. 

In the event a company i s engeeed in both intrastate and 
interstate sal es of electricity, e tc., &11 i ntrasta te sales s hould 
be computed 1n arri ving at the ~ount ot the tax . This , however, 
is not applicable t o tangible personal property sold in interstate 
commerce transactions , as there are various elements which ent er 
into the sal e or tangible personal propert y as it may be affected 
by the commerce clause . 

This conclusion is based solely on the facts as presented 
i n your question , and cannot be considered as decisiTe of all 
questions wherein the commerce clause i s involved . The facts in 
each instance will require indi vidual consideration. 

VI. 

Rental r eceitts from property used in 
operations , ncludinf rentai of apparatus 
and real est ate , r en ai of pole space , 
and conduit ~pace, and r ental of sub­
station and equipment . 

It this question applies t o ~ection ~. in its entirety, it 
will be necessary to diTide the question. If the rental r ecei pts 
r elate to telephone companies, then subse ction (c) will govern. 
Subse ction (c) provides: 

"vales of service to t elephone 
subscribers and other s for the 
transmission of messages and con­
versations, both local or long 
distance, and upo~ the sale~ rental 
or l easing ot all e~uipment Qr ser­
vices pertaining or incidental thereto . " 

dubsection (c) is plain and unambiguous in its terms and 
definitely states that such receipt s are to be included . uubsec­
tions (a), (b), (d), (e), (f), (g) and (h) contain no such specific 
provisions with reference t o the receipts from rental or leasing 
ot other equipment , but clearly state that the receipts derived 
from the sale of services pertaining t hereto ar e t axable and 
it is our opinion that no l egal deduction can be made th~retrom 
in the case or subsection (c). 
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Subsection {a) of dection 2A places a tax of one- halt 
of one per cent on sales of admission tickets , cash admissions , 
charges and fees to places or amusement, games and a thletic 
events; subsection (b) rela t es to sales or electricity , water, 
sewer serYice and gas, bile subsection (d) rela tes t o sales of 
service tor transmission of nessages by telegraph companies. 
~ubsection (g) r elates to sales of tickets, t ares and services 
by railroad companies , express companies , bus lines , truck lines, 
and all char acter or transporta tion companies engaged i n t he 
transportation or persons or fre i ght for hire. It is our op inion 
that so far as the rental r e ceipts as conta ined in your ~uestion 
are pertinent, the receipts from the same should not be included 
in the instances enumerated, i . e . , subsections (a), (b), {d) 
and (g ) . 

Subsection (e) or ~action 2a rela tes to sales of newspaper 
advertising and newspaper service; subsection (f) relates to 
commercial l au.ndry, cleaning and dyeing service; and subsection 
(h) rela tes to billboar d and all other kinds or outdoor adver ­
tising. Section 2~ states: "For the privilege of a person 
engaging in the business of r endering the services * * * a t ax 
is hereby imposed upon such per son at the rate of one- halt of 
one per cent of the eross r eceipts * * *" In these three above 
mentioned subsections the Legislature has not stated definitely 
that the tax shall be conput od on sales a lone, as mentioned in 
the other subsections; therefore , we are or the opinion that the 
rental r e ceipts wherein they i nclude the furnis hing or services 
as mentioned in the Act are not legal deductions. 

VII. 

Jales or ma t erial and suppl i es to 
e~ lo ees mutual benefit adsociation, 
sa es of mator a and supp es to 
employees and sale or cater ial and 
sup¥lies in conjunction ~ith house 
wlr DB• 

Ref erring t o the firs t purt of your question , i . e ., aales 
ot mat erial and supplies to employees of mutual benefit associ a ­
tions, it is our opinion t hat the same should be goYerned by 
subsection (g) ot Jection 1 (Laws or uo . 1933- 34, Extra dession, 
p . 156) , which is as follows: 

" ' vale at retail' means a ny 
transf er or the ownership ot, or 
title to, tangible personal property 
to t he purchaser, for use or consump­
tion and not tor r esale in any form 
as tangible personal property, for a 
valuable cons ideration. " 
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~ub-section (b) ot dec. 1 is turther pertinent to the 
question, and provides aa follows: 

"'~ale' means any transfer, exchange 
or barter, conditional or otherwise, 
in any manner or by an7 moans batao­
ever, ot tangible personal propert7 
tor valuable consideration, and the 
rendering, turniahing or selling tor 
a valuable considerati on any or the 
aubatancea and things and serTices 
hereinafter designated and defined . " 

Sub-section (a) of ciec . 1 or the .ct provi des that a "Person" 
includes any • • • syndicate or other group or combination acting 
as a un1 t, t. nd the plural as well as the singular number." e 
think that mutual benefit associations are i ncluded in the defini­
tion ot the word ~poraon" - that the associa tion 1s conducting a 
buainesa and selli~ at r etail; therefore, the receipts should be 
computed in arriving ~t the t&x. It, ho ever , this question 
involves the eleoent ot wtoles6lers selling t o mutual benetit 
associations, then the el~ment or resGle ould be involved and the 
same would be deductible . 

AB to the sale of material and supplies to employees, we 
assume that this r efers princip lly to wholesale firms ho permit 
their employees t o buy at holesnle or retail pr i ces. The hct 
does not specifically exempt per sona ensased exclusively in the 
wholosaling of merchandioe ; i t mer ely exeDpta ell tangible per sonal 
propert7 which i s sold for resale; hence , in the case ot a whole­
sale firm m.ek.ing retail sales , the gross amount ot such sales are 
subJect to t he t ax . Therefore , when wholesale firms sell directl7 
to the employees, ror use or consuQption, such soles are t axable, 
r egardl ess ot t he amount of the consideration tor such sales . 

In regard to the question ot sales ot matorial and supplies 
in conjunction ith house wiring, if same 1nTolves contractors , 
we haYe recently rendered an exhaustive opinion regar~ing the 
same. Ho ever, el1ainating the question ot contra ctors , the r etail 
mar ket Yalue of the metertal end supplies should be included in 
t he return, but the labor performed in connection ith the material 
and supplies la e legal deduction. 

e have her etofore rendered your department an opinion 
as to the t axability or non-taxabil it7 or the ct as it r olQtea 
to munioi~al street lighting, munici pal building, lightins ~nd 
sales or electricity to state, county and t ederal goYer ent e tor 
use in lighting public buildings, also sales to r eligious, charita­
ble and f raternal and non- profit organiz tions. 

4S to treternal, r e ligious, charitable and non-protit 
organizations, the tact that an organization is r eli8ioua 
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charitable or fraternal in nature does not necessarily exempt 
the gross receipts from the tax. rhe test i s whether or not 
such an organization is a domestic, commercial or industrial 
organization. It it is a lodge or meeting place or a churCh 
used exclusiTely f or that purpose, then the electrical energy 
consumed would, in our opinion, be deductible, but if the organ­
ization is carrying on a business in conjunction therewith, 
charitable, fraternal or religious in its nature, then the business 
in connection therewith would be using electrical energy under 
one or the aboTe classes of consumers; t herefore, the amount 
ot energ7 consumed would not be deductible . 

APPROVED: 

omi:AH 

Respecttull7 submitted, 

OLLIV.I!:R W. NOLO, 
Assistant Attorney General . 

.TORN ":1 . HOFFUAN, J r • , 
(Acting) ~ttorney General . 


