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Honorab l e !''orr est Smi th 
~ tate /uditor 

- ~~ I - _l 
Jefferson City, Uissouri 

!Jear Sir: 

Your request f or an opinion dated April 10, 1935 is 
as fo llows: 

"Section 9961, Laws of Missouri, ~tra Session, 
1933- 34 rel ating t o delinquent and back taxes 
reads a s fo l lows: 

~8ec. 9961. Limitation of act i on.-• 
No proceedings for the sale of land 
and lota for d el inguent taxes under 
t he provisions of Chapter 59, Revised 
Statutes of Missouri, 1929, r elat ing 
to the collection of d elinquent and 
back taxes and lX' ovid i ng f or f ore­
cl osure sal e and redemption of land 
and lots therefor, shall be valid 
unle s s initial proceedings ther efor 
shall be commenced within f i ve (5) 
years aft er del i nquency of such 
taxes , and any sale held pursuant 
to initial proceedings commenced 
within such period of five (5) years 
shall b e deemod to have been in com­
pl iance with the provisions of said 
act in so far as the time at which 
suc h sales a re to be had ia specified 
therein, provided that proceedings 
fo r the sale of lands aDd l ot s on 
which taxes a re d elinquent f or tne 
year 1928 may be commenced at any 
time prior t o December 3ll 1934. Pro­
vided fur ther, tbat in su ta or ac­
tions to collect delinquent drainase 
and/or l evee assessments on r eal ea­
tate such suits or actions shall be 
commenced within f i ve years after de-
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l inquenc~, otherwise no suit or 
act i on theref or shall be commenced, 
had or maintained• ' 

"In checking the annual settlements or tbe 
various collectors. we find that some of them 
have taken as a credit item, 1928 and 1029 re~l 
~st at e tak· as ·outlawed . 

"'. e would apnreciate an opinion rrom your or­
flee advising us as to whether or not the col­
lectors should be allowed credit for 1928 and 
19 29 delinquent r eal estate on their annual 
settlements as an outlawed tax, and 1t this 
would not be a credit that would be allowable. 
how should we proceed t o issue a Quietus to 
one af these collectors t hat had takEn cred it 
for the 1928 and 1929 delinquent real estate 
as above set out. 

"It is our UDierstanding that the above land 
was no t adver tis ed or of fered f or sale in 
the fall of 1934. 8 

Tho Session Acts of 1933-1934 at page 154• quoted 
in your r equest . provide for a statute of limi t at ions 
upon the time in which the County Collector can bring 
an action enforcing the State's tax lien against r eal 
estate. Said law, by its very terms indicates that 
19 28 and 1929 delinquent State tax liens which were not 
foreclosed upon prior to December 31, 1934, ceased to be 
a tax lien against the land. 

The State Auditor ia an executive officer charged 
under the Constitution with per forming those duties which 
the Legislature prescribes. Article V, Section 1, Ylssouri 
Constitution provides: 

"The exec~~ive department shall 
consist of a Governor, Lieutenant­
Governor. Secretar,r of State, State 
Auditor, State Treasurer~ Attorney­
General and Superintendent ot Pub­
Schools, all of whom, except the 
Lieutenant - Governor. shall reside 
at the seat of government during 
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their term of office, and k eep t he 
public records , books and papers 
there , and shall pe rform s uch dut ies 
as may be prescribed by law. " 

Auditing, settling and ad justing of County Collector's 
accounts by the St ate Auditor is provided for b~ Statutes . 
Sec tion 11404, R. S. Mo . 1929 , reads in part as follows: 

"He shall: * * ~t- -:t-fourth, audit, 
s ettl e and adjust the accounts of 
t he collectors of the revenue, 
and other holde~s of public mone~ 
Who are r e quired by law t o pay the 
same into the t re~sury; '* * * ~. " 

Again in Se ction 11407 R. s . ~o . 1929, the Legisla­
ture fo llowed in t he wake of Sec tion 11404, supra, and 
again provi ded f or t he auditing, settling and a d justing 
of County Collector' s accounts by the Stat e Auditor . 
Said sect ion reads as fo llows: 

"All officers and others bound by 
law to pay money directly into the 
state treasury shall exhibit their 
accounts and vouchers to the State 
Auditor on or bef ore the thirty­
f i rst d.ay of December, to be audited, 
ad justed and sett led, except the 
collectors of the revenue, who shall, 
immediately after their sett l ement w 
with the county court on the first 
Monday in March i n each year, ex­
hibit their accounts and vouchers 
to t he State Auditor to be audi ted, 
adjusted and set t l ed ; ahd the St ate 
Auditor shall proceed, without un­
necessary d elay, to audit, adjust 
and settle the same, and r eport to 
the treasurer t he balance found due. 8 

In the case of State ex rel . Gebner v . Thompson, 
293 s . w. 391; 316 Mo. 1169, 1 . c . 1185, the Supreme 
Court said: 
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"It anoears to us, from the prec i se 
language of the statute and the 
dut i es and obliga t ions tapoaed upon 
r es pondent ther eby, that respondent's 
acts and dec 1~iona the r eunder , i n t he 
al lowanc e or d isallowance of claims · 
made against t he State, necesaarilJ, 
and as a general rule, involve the 
exercise of discretion upon his part 
and invest him with quasi- judicial 
functions and duties. That b eing 
true, this court cannot control or 
direct respondent's action, or quail ­
judicial discret i on, unles s it b e 
clearl y shown that r espondent i s act ing 
arbitrarily end without legal r eason, 
or unl ess it clearly anpear that r e­
s oondent bas abus e1 h is di scret ion. 
~or us to coptrol or direct r e soondent's 
quasi- judicial d iscret ion (absent an 
arbitr ary and c l ear l y unlawful, or un­
justifiabl e, action on his part ) would 
mean for this court to imuose our own 
judgment and dis cr e t i on for that im­
posed upon respondent by the legis­
lative depart ment of this Stat e, the 
as s umption and arrogat i on of which 
power on our part would be t o render 
abortive and i nef fectual the statute 
prescribing the powers and dutie s or 
t he State Auditor." 

The above case hol ds t hat the S+ate Audit or, and he 
alone, is char ged with auditing, settling and adjusting 
accounts. Said c.a se even goes so far as t o say that the 
State Auditor 's quasi-judicial dJscre tion (abs ent an arbi­
trary and clearl J unlawful,.or unJutt • fiable , act ion on 
his part) cannot be cont rolled by t he courts . 

Sec tion 11408 x. s. Mo. 192~ ~ provides the statutory 
liability of a County Col lector who shall fail t o naJ the 
amounts which t he State Auditor f inds due the State and 
r eads: 

" If any of t he persona mentione1 in 
the prec e1ing sect i on shall fai l to 
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pay the amounts ~o found due into the 
trea3ur7 within thttt7 days after t he 
settlement above required, the del in­
auent shal l forfeit to the state the 
amount of the c omn1is si on all owed him 
by l ew, and also two and a halt per 
cent . a month on the amount wrongfully 
withheld, to be computed from tho time 
the same ought to have been paid until 
actual payment; and the auditor shall 
charge such delinquent accordingly." 

Section 11409 orovides how the State Auditor shall 
proceed against those collectors which he finds del inquent 
and r eads: 

"The auditor shall, immediately after 
such delinquency shall occur, i ssue a 
warrant of dis tress against such de­
linquent and his sureties, directed 
to the sheriff of t he P' oper count7, 
or if h e shall be disqualified to act , 
then to the sheriff of some adjoining 
count,., who 1s a1 thor ized and required 
to execute the same, and who, together 
with his sureties, shall be liabl e on 
his official bond in the same manner 
and to the same extent as if the writ 
were t o be execut ed in his own county, 
stating the rein the amount due and the 
penalties and .forfeitures thereon ac­
crued; and upon any fa1 l ure by the 
auditor to issue the d istress warrant 
herein ;rovided for within thtrty days, 
he and his sureties shall b ecome liable 
on his official bond for all losses 
which the state may sustain through 
such fa i lures . " 

Section 11415 prov ides that unsettl ed account s of 
County Collectors be reported to the General Assembly 
and r eads : 

"The auditor shall report to t he gen­
eral a ssembly, during the firs t week 
of each regul ar session, a list of all 



Bon. Forrest Smith - 6- Kay a. 1935. 

collectors of the revenue and other 
holders of public mone7 whose accounts 
have remained unsettled for the apace 
ot six months after they ought to 
have been settled. according to law, 
and the reason therefor, if known. " 

CORCLUSIOH. 
~- ~ - - --

Your request resolves itself to the problea as t o 
the duty of the State Auditor who is charged b7 the 
statutes to audit , settle and adjust the accounts ot 
County Collectors in allowing credit to collectors for 
1928- 29 real estate taxes which they have returned on 
their annual settlement as being , outlawed. F·rom the 
foregoing citations the aud i tor cannot exercise arbi­
trar7, unlawful or unreasonable discretion. So long 
as t he Auditor acta reasonably, juat1tiabl7 and lawtull7 
he may not be controlled b7 the Courts . In determining 
the legal problem presented b7 tbe request, we are not 
concerned with the nolic7 which the State Auditor adopts . 
Such pol~ey is for his own determination . Our onl7 eon­
cern is to present what the Auditor . can do, UDder the 
law, in adjusting the annual settlement filed by the 
eount7 collector . What he ought to do in the exercise 
of his quasi- judicial discretion is for the St ate Auditor 
to determ1Jle . 

~• are of the opinion that the State Auditor ot 
Missouri- UDder the provi sions ot Sections 11404 aDd 
11407. supra, 1a charged with the mandatory dut7 of 
auditing, adjustiDf and eettl1n& Count7 Collector s• ac­
count•· The word shall 8 as used 1n these sections ia 
used in its pos1tiTe sense, making 1t tho State Auditor •a 
duty. UDder the Constitution aDd Statutes purauaat there­
to, to audit , settle and adjust these accounts . Tbe 
atatutor.J terma, •audit, settle and adjust , " as used in 
these Statutes, are not narrow ter.a . These terms are 
g iTen no statutory definition and so their common meaning 
is to be applied when deciding the power of the State 
Auditor in pertorDdng his dut7. These words, we belieye, 
are eonjunct1Te in the power which they give tbe State 
Auditor, not mo41fy1ng each other. II is not onl7 the 
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St ate Auditor' s mandator, d~ty to audit the Collectors' 
aecounte, but he alao hae a mandator, duty to eettle and 
adjust thes e aceouata . Taken together these three words 
give to the State Auditor wide latitude in the quasi­
judicial discret i on he i a empowered to uae when passing 
upon t he mnual settlement or the County Collector. The 
powers to audit, ad just aud settle 1• the power to g iYe 
credit where credit is due. 

The maDdatoey dut7 of the office to "audit, settle 
and adjust• the accounts of count7 collectors even . 
though the State Auditor baa wide latitude in the exer-
cise of hie power does not empower t he State Auditor to 
exercise arbitrarJ author! ty and r etua e to allow a law-
ful and just c redit . In making these annual settlements 
with county collectors the ltate Auditor should make 
reasonable effort to discover all the pertinent facta re­
latiYe to the efficieney of the county collector in the 
collection of the r evenue and after taking the facta with­
in hie knowl edge and which have come to hie attention, he 
must use sound diac?etion in allowing credits under hie ' 
power to •audit, adjust and s ettle . " The County Col lector' 8 
right to a credit .depende on t he facts in each particular 
case. AnJ aouDd diaer et i onarJ credit all owance is properl 7 
made b7 the Auditor. 

We e all your attention to the opinion of this office 
written bJ Honorable Gilbert Lamb, addressed to JOU on 
July 2Ff, 19~3, 1n which we said: 

•1r such examination develops a 
situation that warrants you, in 
your judgment, in .. king an exa.­
ination of *ddit ional books or 
recorda kept b7 anJ of the countJ 
officers named 1n the above section, 
then we think 70u would have a right 
t o and should extend your exa.inat i on 
and audit to such an extent as the 
facta developed by you would ju!t!fy," 

Finally we are of the opinion that the proYiaion• 
of Section 11408. supra. nrov1ding liabili ty for delin­
quent lounty Collector~, Section 11409, supra. providing 
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that the Auditor issue distress warrant against delin­
quent Count7 Collectors, and Section 11415, supra, pro­
viding f or the State Auditor's report to the General 
Assembly on all Count1 Collector's accounts not legallJ 
settled, by their ver7 terms become operative and refer 
onlJ to delinquenciea found b7 the Auditor in auditing, 
adJusting and settling the accounts . here, after the 
af~iraative mandatorJ action of the State Auditor, act­
ing in a quasi- Judicial capacity, he finds a delinquenc, . 
it ia his dut7 to proceed against the delinquent under 
the provisions o~ law herein s et out relating to delin­
quent Count,- Collectors. 

RespectfullJ subaitted 

J(. ORR SAWYERS 
Assistant Attorne7 General~ 

APPROVl:D s 

lOBB \V . HO:f i•ilil, Jr. 
(Acting) Attorne7 General. 

WOS:B 


