COUNTY COLLECT(R S¢-STATL AUDITOR: The State Auditor's power
to audit, adjust and settle with County Collectors carries
with it the right to discreetly credit County Collectors with
outlawed taxes where his refusal to so credit would bs arbi-
trary under all the factse.

May 8, 1935. ,,,L PITETy

Honorable Forrest Smith
State fuditor
Joefferson City, Missouri

lDear Sir:

Your request for an opinion dated April 10, 1935 is
as follows:

"Section 9961, Laws of Missouri, Lxtra Session,
1933=34 relating to delinguent and back taxes
reads as follows:

"Sec. 9961. Limitation of action.-=
No proceedings for the sale of land
and lots for delinguent taxes under
the provisions of Chapter 59, Revised
Statutes of Missouri, 1929, relating
to the collection of delinguent and
beck taxes and mroviding for fore-
closure sale asnd redemption of land
and lots therefor, shall be valid
unless initial proceedings therefor
shall be commenced within five (5)
years after delinquency of such
taxes, and any sale held pursuant

to initiel proceedings commenced
within such period of five (5) years
shall be deemed to have been in com-
pliance with the provisions of said
act in so far as the time at which
such seles are to be had im specified
therein, provided that proceedings
for the sale of lands and lots on
which taxes are delinguent for the
year 1528 may be commenced at any
time prior to December 31, 1934, Pro=
vided further, that in aul‘tl or ae-
tions to collect delinquent drainage
and/or levee assessmente on real ex-
tate such suits or actions shall be
commenced within five years after de=-
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linguenecy, otherwise no suit or
action therefor shall be commenced,
hed or maintalined.'

"In cheeking the annual settlements of the
various collectors, we find that some of them
have taken as a credit item, 1928 and 1920 real
batate takx as outlawed.

"Ye would aporeciste an opinion from your of-
fice advising us as to whether or not the col-
lectors should be sllowed eredit for 1928 end
1929 delinguent real estate on their annusl
settlements as an outlawed tax, and if this
would not be a credit that would be allowable,
how should we proceed to 1ssue a Quletus to
one of these collectors that had takem credit
for the 1928 and 1229 delinquent real estate
as above set out.

"It 1s our understanding that the above land
was not advertised or offered for sale in
the fsll of 1234."

The Session Acts of 1933-1934 at page 154, quoted
in your request, provide for a statute of limitations
upon the time in which the County Collector can bring
an action enforeing the State's tax lien ageinst real
estate. Saild law, by its very terms indicates that
1528 and 1929 delingquent State tax liens whichwere not
foreclosedi upon prior to December 31, 1934, ceased to be
& tax lien against the land.

The State Auditor ia an executive officer charged
under the Constitution with performing those duties which
the Leglislature prescribes. Article V, Section 1, Missouri
Constitution provides:

"The executive depertment shall
consist of a Governor, Lieutenant-
Governor, Secretary of State, State
Auditor, State Treasurer, Attorney-
General and Superintendent of Pube
Schools, all of whom, except the
Lieutenant-Governor, shall reside
at the seat of government during
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their term of office, and keep the
publie records, books and papers
there, and shall perform such duties
as may be prescribed by law."

Auditing, settling and adjusting of County Collector's
accounts by the State Auditor 1s provided for by Statutese.
Seetion 11404, K. S. Mo« 1929, reads in part as follows:

"He shalls#* # # =#fourth, audit,
settle and adjust the accounts of
the ecolleetors of the revenue,

and other holders of public monsy
who are required by law to pay the
same into the t regsury;s % # #."

Again In Section 11407 K. 8. Noe. 1929, the Legisla-
ture followed in the wake of Section 11404, supra, and
again provided for the auditing, settling and adjusting
of County Collector's seccounts by the State Auditor.
Sald section reads as follows:

"All of ficers and others bound by
law to pay money directly intoc the
state treasury shall exhibit their
accounts and vouchers to the State
Auditor on or beifore the thirty-
firat day of December, to be audited,
ad justed and settled, except the
collectors of the revenue, who shall,
immedlately after thelr settlement w
with the county court on the first
Honday in March in each year, ex-
hibit theilr accounts and vouchers

to the State Auditor to be audited,
ad justed and settled; and the State
Audlitor shall proceed, without un-
necessary delay, to audit, adjust
and settle the same, and report to
the treeasurer the balance found due.”

In the case of State ex rel. Gehner v. Thompson,
293 S. W. 391; 316 Mo. 1169, le c. 1185, the Supreme
Court said:
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"It sppnears to us, from the precise
language of the statute and the

duties and obligations imposed upon
respondent thereby, that respondent'e
acts and decisions thereunder, in the
allowance or disallowance of claims -
made ageinest the State, necessarily,
and as s general rule, involve the
exercise of diseretion upon his part
and invest him with guasi-judicial
functions and duties. That being
true, this court cannot control or
direct respondent's asction, or quaidi-
Judicial diseretion, unless it be
clearly shown that respondent is acting
arbitrarily and without legal reason,
or unless it clearly anpear that re-
snondent has abused his discretion.
For us to cohtrol or direct resvondent's
quasi-judiciel discretion (ebsent an
arbitrary and cleerly unlawful, or une
Justifisble, action on his part) would
meen for this court to imnose our own
Judgment and discretion for that ime
posed upon respondent by the leglis=
latlive department of this State, the
assumption end arrogetion of which
power on our part would be to render
abortive and ineffectual the statute
preseribing the powers and duties of
the State Auditor."

The above case holds that the State Auditor, end he
alone, is charged with suditing, settling and adjusting
accounts. ©Seid case even goes so far as to say that the
State Auditor's quasi-judicial discretion (sbsent an arbil-
trary and clearly unlawful,or unjustifliable, action on
his part) cannot be controlled by the courtse

Section 11408 Re Se Moe 1929, provides the statutory
liability of a County Collector who shall fail to pay the
amounts which the State Auditor finds due the State and
reads:

"1f any of the persons mentionei in
the preceiing section shall fail to




Hon. Forrest Smith O Mary 8, 1936.

pay the amounts =o found due into the
treasury within thttty days after the
settlement above required, the delin-
cuent shell forfeit to the state the
amount of the commission allowed him
by lew, and also two and a half per
cent. 2 month on the amount wrongfully
withheld, to be computed from the time
the seme ought to have been paid until
actual payment; and the auditor lhlll
charge such delinguent accordingly."

Section 11409 provides how the State Auditor shall
proceed against those collectors which he finds delinquent
and recads:

"The suditor shell, immedistely after
guch delinquency sghall occur, issue a
warrant of distress against such de=-
linquent and his sureties, directed

to the sheriff of the p oper county,
or if he shall be disquelified to act,
then to the sheriff of some adjoining
county, who is suthorized and required
to execute the same, and who, together
with his sureties, shall be lieble on
his official bond In the same manner
and to the same extent as if the writ
were to be executed in his own county,
stating therein the amount due and the
penaltlies and forfeitures thereon ac-
crued; and upon any fallure by the
aunditor to 1ssuwe the distreas warrant
herein movided for within thirty days,
he and his sureties shall become liable
on his officlal bond for all losses
which the utnte may sustain through
such fallures."

Section 11415 provides that unsettled accounts of
County Collectors be reported to the General Assembly
and reads:

"The auditor shall report to the gen-
eral assembly, during the first week
of each regular session, a list of all
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collectors of the revenue asnd other
holders of public money whose accounts
have remained unsettled for the space
of six months after they ought to
have been settled, according to law,
and the reason therefor, if known.,"

CONCLUSION.

Your reguest resolves itself to the problem as to
the duty of the State Auditor who is charged by the
statutes to audit, settle and adjust the aeccounts of
County Collectors in allowing credit to collectors for
1928-29 real estate taxes which they have returned on
their ennual settlement a2 being outlawed. From the
foregoing ecitations the auditor cannot exercise ardbi-
trary, unlawful or unreasonable discretion. So long
as the Auditor acts reasonably, justifiably and lawfully
he may not be controlled by the Courts. In determining
the legal problem presented by the request, we are not
concerned with the policy which the State Auditor adopts.
Such polkey 1s for his owm d:torninntion. Our only con-
cern is to present what the Auvditor can do, under the
lew, in adjusting the ennual settlement filed by the
county collector. What he ought to do in the exercise
of his quasi-judicial discretion is for the State Auditor
to determine.

Ve are of the opinion that the State Auditor of
Missouri, under the provisions of Sections 11404 and
11407, supra, is charged with the mandatory duty of
auditing, ndjustinﬁ and settling County Collectors' ac-
counts. The word "shall™ as used in these sections 1s
used In its positive sense, making it the State Auditor's
duty, under the Constitution and Statutes pursuant there-
to, to audit, settle and adjust these accounts. The
statutory terms, "audit, settle snd adjust,"™ as used in
these Statutes, are not narrow terms. These terms are
given no statutory definition and so their common meaning
is to be applied when deciding the power of the State
Auditor in performing his duty. These words, we believe,
are conjunctive In the power which they give the State
Auditor, not mofiifying each other. If is not only the




Hon. Forrest Smith -T= May 8, 1935.

State Auditor's mandatory duty to audit the Collectors!'
accounts, but he also has a mandatory duty to settle and
ad just these sccounts. Taken together these three words
give to the State Auditor wide latitude in the quasi-
judicial diseretion he is empowered to use when passing
upon the snnual settlement of the County Collector. The
powers to saudit, adjust and settle is the power to give
eredit where credit is due.

The mandatory duty of the office to "audit, settle
and adjust™ the accounts of county collectors even .
though the State Auditor has wide latitude in the exer-
cise of his power does not empower the State Auditor to
exercise arbitrary authority and refuse to allow a law=-
ful end just credite In making these annual settlements
with county collectors the Btate Auditor should make
reasonable effort to discover all the pertinent facts re-
lative to the efficiency of the county collector in the
colleetion of the revenue and after taking the facts with-
in his knowledge and which have come to his attention, he
mast use sound diseretion in allowing eredits under his
power to "audit, edjust and settle."™ The County Collector's
right to a eredit depends on the facts in each particular
case. Any sound discretionary credit allowance is properly
made by the Auditor. .

We eall your attention to the opinion of this office
written by Honorable Gilbert Lamb, addressed to you on
July 27, 1933, in which we said:

"If such examination develops a
situation that warrants you, in

your judgment, in making an exam-
ination of #dditional books or
records kept by any of the ecounty
officers named in the above section
then we think you would have 2 righi
to and should extend your examination
and audit to such an extent as the
facts developed by you would justify,"”

Finally we are of the opinion that the provisions
of Section 11408, suprs, providing liability for delin-
quent @ounty Collectors, Section 11409, supra, providing
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that the Auvditor issue distress warrant against delin-
quent County Colleetors, snd Section 11415, supra, pro-
viding for the State Auditor's report to the General
Assembly on all County Collector's accounts not legally
settled, by their very terms become operative and refer
only to delinguencics found by the Auditor in auditing,
ad justing and settling the aecounts. Where, after the
affirmative mandatory sction of the State Auvditor, act-
ing in a quasi-judicisl capacity, he finds a delinguency.
it is his duty to proceed against the delinguent under
the provisions of law herein set out relating to delin-
quent County Collectors.

Respectfully submitted

WH. ORR SAWYERS
Assistant Attorney General.
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