PROBATE JUDGE: Probate Judge is entitled to deduct amount
of salary he has paid a probate clerk who
holds over after the expiration of the term
for which he was appointed.

April 8, 1335,

= g

Honoracle Forrest Smith
State Auditor

Jefferson City, Missouri
Dear S5ir:

This will acknowledge receint of ydux let-
ter »f recent date requestinz an opinion from this of-
fice which reads as follows:

"In 1829 Mr, Uhrig was appointed
Probate Judge of Carroll Oounty.
Under Section 2049, R, 8. MNo.

1929 he qualified and appointed

a clerk which sa2id clerk qualified
and gave bond as provided for in
Section 2049, for the term ending
December 31, 1930.

*In November 1930 iir, Uhrig was
elected Probate J and entered
upon his term for which he was e-
lected, on January 1, 1931. The
same clerk has remained in this
office during the term for which
Mr, Unrig was elected from 1931

to Decemier 31, 1935, but the clerk
has never given 2 bond and there

is no entry of record in Carroll
County showing that the Probate
Judge has sppointed this individual
to act as clerk in his office.

*In the auditing of the Probate
Judge's office, should the Probate
Judge be charged with the amount
of salary he has pald the clerk
during the years 1931 to 1934 in-
clusive, as there is no official
record showing either the appoint-
ment or the qualifieation of this
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individusl to act as such eclerk."

Section 2049, R, 8, Mo, 1929, provides that the
judge of probate Le required to act ex officlo as his owmn
clerk and give bond in like mmount with like conditions as
is required of clerks filling said office by appointment
provided that a probate judge may, by an order of record
appoint a c¢lerk who shall be paid by sald gzﬂge and hold
his office at the pleasure of the judge. id section
reads in vart as follows:

"The j of probate is required to
act ex officio as his own clerk, and
give bond In Tike amount, with like
conditions and penalties, to be ap-
proved by the judges of the county
court, filed and recorded, the same as
is required of c¢lerks filling said of-
fice by appointment: Provided, that
any judge of probate may, by an emtry
of record in said court, appoint a
separate clerk, who shall be paid by
said judge and shall kold his offige
at the pleasure of the judge. 3Said
elerk shall take the oath required
of other clerks of court in this
state, and, before enteriag wupon
the duties of his office, shall en-
ter fnto a bond of the state of Mis-
souri, with two or more good and
auffiéiant sureties, to be approved
by the judge, in the sum of one
thousand dollers, conditioned that
he will falthfully discharge all

the duties of his office; which

bond shall be filed and recorded in
the of fice of the county clerk of
the county where such clerk of pro-
bate is to serve, upon which bond,
when breach thereof 1s made, sult
My be brought as upon other penal
bonds. 8aid clerk, when so apnoint-
ed and qualified, may discharge all
the duties of clerk, and shall have
power and authority to do and per-
form all acte and duties in vacation
which the g:dge of said court is or
may be authorized to nerform in va-
cation, subject to the confirmation
or rejection of sald court at the
next regular term held thereafter.
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It is plain from the abvove section that the probate
judge may act ex officio 2s his own clerk or he may appoint a separate
clerk., If he elects to sact as his own clerk, he is required to give
a bond in like amount with llke conditions and penalties, the same as
is required of clerks filling same office by appoint -ent. In view
of the fact that the clerk, who was appointed and qualified during
Mr, Ubrig's first term heid over and performed the duties of the
office of »robate oleri and since you do not state that the probate
judge zave vond and acted as his own clerk, we assume, for the purpose
of thie opinion,that the probate judge did not qualify or act as his
own clerk.

Section 11782, H. 8, Mo. 1929, orovides what fees a
Probate Judge is allowed for his services and provides what fees he
is 2llowed to retain after deducting all reasonable and necessary
expenses for clerk hire. 8Said section reads in part as follows:

Weswsprovided further, that whenever, after de-
ducting all reasonable and necessary exnenses

for clerk hire, the amount of fees collected in
any one calendar year by or for any one nrobate
udge in any county in this state, duri hie

erm of office, and irrespective of the te of
accrusl of such fees, shall exceed 2 sux equal to
the annual compensation in the aggregate from all
sources and for 211 duties 3{ virtue of the of-
fice, excent the #1,200.00 allowed for expenses
when holding circuit court in other counties,
orovided by law for & judge of the circult court
havins jurisdiction in such county, then it shall
be the duty of such probate judge to pay such
excess less ten per cent. thereof, within thirty
days after the expiration of such year, into the
treasury of the county in which such probate judge
holde office, for the benefit of the school fund
of such ooun{y; *sse

There can be no doubt that a probate clerk is a pubs
lic officer and the clerk of the provate court is not 2 mere em-

ployee of the judge., In Youngz v, Boardman, 97 Mo, loc. e1t%.189,
the Court said:

#ess+ The charge is that he was clerk of the
Judge and not of the court; but it is stated
that he was appainted by the judge of the
court in nursuance of section 1179, Revised
Statutes, 1879, That section makes it the
duty of tne udge of the probate court to
act ex clo as his own elerk, 'nrovided
that any e of pnrobate may, by an

entry of record in said court, appoint

& senarate clerk, who shall be naid by said
judge and shall hold his office &t the
nleasure of the judge.' The olerk thus ar-
nointed is reguired to give .ond before en-
tering woon the duties of'his office,' con-
ditioned to discharge the 'duties of his of-
fice.' And when so appointed and Qualified,
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'may discharge all the duties of clerk
and shall have power to do and perform
8ll acte and duties in vacation which
the judge of sald court is or may be
authorized to perform in vacation,'

etc. Trmighout the law relating to the
administrationof estates of deceased
persons and the probate of wills, warious
duties are 2sgsigned to »robate clerks.
When the judge apnoints 2 clerk, these
dutiee devolve uwpon the clerk thus ap-
pointed, There can be no doubt but he
is the clerk of the court and an officer
of the court, and not in any sense the
elerk of the judge,"

Section 5, Artlcle XIV. of the Constitution of
Missouri provides:

"In the avsence of any contrary provision,
all officers now or hereafter elected or
appointed, subject to the right of resig-
nation, shall hold office during their of-
ficlial terms, and until their successors
ghall be duly elected or appointed and
qualified.”

You state that the Probate Judge was appointed to
his office in 1929 and appointed & clerk who qualified
and gave bond for the term ending December 31, 1830,
Under the terms of the statute, 2 probate clerk does not
hold his office for any definite term but only at the
pleasure of the probete judge. In this case it would make
no difference @28 the clerk did serve at the pleasure of
the judge until December 31, 1930, and his term of office,
in either event, would be from the date of 2ppoiniment
until December 31, 193 O, Under Section 5 of Article
XIV. of the Constitution of Missouri, an officer holds
his office during his officlal term and until his succes-
sor shall be appointed and qualified. If no clerk is ap-
pointed at the exniration of the Clerk's term, he would
hold over by virtue of his origzinal anpointment until a
success=or is appointed and ifled, and the period
he holds over is as:much a pnart of tﬂo term of his office
as that which precedes the date at which the new a2ppoint-
ment should be made,

Al
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In the oase of State v, MeGraw, 87 Mo. loo., cit., 160~
161, the Court said:

"Where an officer, especizlly a publie
cfficer, thus holds his office for a
neriod and until hies succescor is ap-
vointed and qualified, a fallure to an-
point a2 sugccessor at the end of the de-
fined period, does not work a vaocancy.
3tate ex rELE v, Lusk, 18 Mo. 333. The
neumbent holds until the sucecessor is
elected or appointed and qualified, and
it ie then, snd not uatil then, that his

tera expires, 2ta gg r R Y.
mo n$ 38 Mo, "%t V.
3

Mo, 94; %'

or his aots ur ng
thul holds over, without any new sppoint-
ment, he and his sureties are liable on
his official vond, given at the date of

thg qualifieation, ;g Mo,
648; Stat Mo.
It 13‘%§u kte‘iav %y wggeé'the re-

lator vas appointed fixed the term of of-
fice at four years and contemplates that
at the exmiration of that time 2 new ap-
pointment will be made, but the same law
also contemplates that the anpointing
power may not be promptly exercised, and
to prevent a2 vagcancy the incumbent ls
made to hold over until suoch appointment
is made, Thie is & continzency contem-
plated by the law, and enters into every
such appointment and the time he holds
over the designaied period is as much a
part of the tern of his of fice as that
which »nrecedes the date at which the new
apnointment should be made, *%**"

In the case of State v, Prown, 274 S. W. loc, cit.
967, the Oourt said:

“"The law is well settied that, vhere a
public officer is elected or angointed

to hold office for 2 denite period, and
until his successor is appointed or elected
and qualified, failure to appoint or elect
a puccessor at the end of such neriod does
not work a2 vacaney. 9tate ex rel. Lusk,
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18 Mo. 333; State ex rel. 3tevenson v,
Smith, 87 Mo, 158, It follows that

the incumbent pronerly holds until his
cuecegsor 15 elected or apnointed and
qualified, and it is then only that his
term expires, Otate ex rel. Robinson
v. Thompson, 38 Yo, 192; State ex rel,
v. Raneon, $3 Mo, 78,9

In view of the auove, it iz the oninion of this of-
fice that the office of nrobate clerk does not become vacant
at the expiration of the term for which the clerk wes ap-
pointed, but that the clerk i office holde over Ly virtue
of his original appointment until a successer is appointed
or elected and qualifies and that veriod for which said clerk
holde over is as much a part of his term of office as the
seriod preceding the time 2t which the new appointment should
be made; that the clerk while holding over iz a gejure of-
ficer and i= entitled to compensation for performing the
services of his office.

%e therefore hold that a probate judge is entitled
to deduct from the awount of fees he is =llowed to retain
28 comnensation for hiez services the salary he has paid &
clerk of the probate court, for the time said clerk has
held over Ly virtue of hies original eppointment,

g fours very truly,

Jo. E, TAYLOR
Aseistant Attorney-General,

AFPFROVED:
ROY McKITTRICK

Attorney-General,




