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) Commission of County Colliector can.ot
, under any circumstances exceed per centage

CUUNTY CULuLECTUR, ) of taxee actually pald.

Honorable Furrest Suwith
State “uditor
Jefferson City, Missouri

Dear Mr,

4_,13

April o, 1935.

Smith:

Acknowledguent 1s herewith made of your reguest dated

Marcn 28, 1535, for an opinion of tile office re=ding as

follows:

follows:

“On Feuruary 1z, 1935 you furniched this
office an ovinion as to the amount of
commission & collector could legally re-
tain on comproxise back taxes.

In an effort to get around your opinion,
the Collector of ¢t ddard County has pre-
pared & form which he 18 now using and a
copy of which I am euncloeing in this letter.
Thie form as you will note attempts to bind
the taxpayer to the extent that he agrees
to pay the collector his commiseion on the
full amount of tares colléected. It is my
ovidon that the taxpayer can not sign anay
agreement fixing the amount of commiseion
that & collector can legally retain for his
survices, as the corniesion is fixed by the
statutes and not by an individual.

I wou.d like an opinion froxm your office
as to whether this agreemeant which ]I am
enclosing #ill ian any way effect ycur
opinion given me on Februsry 1., 1835,

The form which you attached to yuui.requeat reads as
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“In Re: Tax Receipt No. Dated

AGREEMENT OF TAX PAYER OK
COMPRONI=E OF TAXES.

In consideration of the benefits moving to

me by reason of a compromi:e order made Dy
the County Court of Stoddard County, Missouri,
authorizing ithe payment ol certain delinguent
taxes on 2 reduced valuation on certain real
estate, and which I subsequently paild to the
ex-0fficio collector of sald County =8 is
shown by tax receipts numbered
and dated , 193 ’
and issued  me Dy s&id Collector, I, the
undereigned tax payer, or his legal represen-
tative, do hereby agr-e¢ and state as follows:

First: That said reduction ®:s made at my
reguest and on my application.

Second: Thet I wes advised at the time of
the making of sald compromise order that saild
compromise order d¢id mnot apply to the state
taxes levied and assessed against sald lands
and that said state taxes would have to be
paid ia full.

Third: That ] was advised at the time of salc
coupromise, and I fully understood that the
Collectior's coumission, Clerk's costs, andall
other legal ccsts anu charges, including costs
incident (o tax suits filed against sald lands
and all of which had theretofore accrued against
said land by rezson of its delinguency, would
have to be paid in full onthe original valuation
of said lands.

Fourth: Thet with full knowledge of all the

acove fscts I pald the taxes on said lands,

on the compromise basis as fixed by the County
Court, =nd intended to and did pay as set out

in the sbove numbered tax receipts, the Collecetor's
comuisnion, Clerk's costs, attorney fees, and all
other costs and charges incident thereto on the
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basis of the original valuation of
sald lands, and that I did further
intend to and did thereby forever
prevent and cstop ayself, my heirs,
executors, administrators and assigus,
or anyone for me or in my or their
behalf from claiming or demanding the
returu of wy part of the sums so paid
by me as showa by said numbered tax
re.oeipis.

In testimony whereof | have hereunto
set my hand this day of >
193 o

#itness: "

Your inguiry deals particulsrly with the third and
fourth paragraphe of the “agreement” and we therefore do not
p2ss upon the first and second clauses,

I.

"AGREEMENT® VOID AS
LACKING CONSIDERATION,

While not passing upon the validity or comstruction
of Section 9946, page 424, Laws of Miseouri 1933, we shall
assume that the County Court acted lawfully and legally.
Authority for acts must be found either im Section 9948,
page 434, Lawe of Nissouri 1833, Sectiun 9950, page 427,
Lawg of Missouri 1833, or Section 9808, R. S. Mo. 1929, Each
of these sections autﬁorl:e the county court to perform
specific acts tc insure that an owner of property pays no
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more than bhis feir and equiteble share of taxes. Two of
these sections are hereinafter guoted and a2uthorize the
County Court to af.irmatively sct in the correction of
g:ror and the compromise of taxes.

gectica ©946, page 424, Laws of Missouri, 1833,
reads &g follows:

*In all cesee Where a.Ly &85e880r O
assessors, the county court, or aesess-
ment boerd,******ghall have sesessed
apd levied taxes,* * 'oun &ny resl
estate, wsbether the sams bLe delinguent
or otherwice, aad until the sexe 2xe
peid and collected, with all costs,
interests and penzlties thercon,*****
the county court of any county shall
have tie full power to cerrect any
errors whicn may appeér in connection
therevith, whether of valuation, sub-
ject to the provisions of the Constitu-
tion of this state, or of cescription, -
cr cwnershlp, double ussessaent,
omission from the ssseesuent list or
bouke, or otherwise, and to make such
veluations, agsessment aAnd levy conform
in all respectstto the facts and require-
wehbe of the law,v7esensinn

section 99b0, pege 427, Laws of Kissouri, 1833,
reads as follows!

"#henever 1t shall appear to any
county court,* * *theat any tract of
land or towu lot contained ia ssid
's8ck tax book' or recorded liast

of delinguent land and lots in the
collector's office is not worth the
amount of taxes, intcrest and cost
du¢ thereon,® * *or that the same
would not sell for the smount of such
taxes, intereet and cost, it shall be
lawful for the zaid court® * * *to
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compromise sald taxes with the owuer

of said tract or lot, and upon payment
to the colliector of the amount agreed
upon, & certificate of redemption shall
be issued under the seal of the court
or other proper officer, which shall
have the effect %0 release said lands
from the lien of the state,* » * *¥

It is generally recognized that Ccunty Courts are
not the general agents of the County but only heve such
powers as are expressly granted to them by statute. Kin
ve, Narion County, 248 2. W, 418, The 2otion of the
County Court suthorized by the foregoing sections 1is
based, firet as to Section 9846, upon the existence of
an error which may appear in the assessment and levy
of taxes, and second in respect to Section 9980 upon the
fact that the property is not worth the taxes levied &nd
sesessed against it. If either of these two facts exist
the County Court is authorized by these Sections to make
an order in the one instance correctinz ths errosms, or
in the other imstance, compromiesing the taxes. It is
the existence of these facts which suthorize the County
Court tc act in the premises. These two Jections do
not provide for auy understanding or sgreement with the
taxpayer a8 t0 the graantiong of the order or the payment
of any additicnal charges or fees cf any kind or charag-
ter. No promise camn be¢ exacted from the taxpyer Tre-
lative to auy such payments., If the facte exist, the
taxpaycr is entitled to the relief &as & matter of
right and cannot be reguired to promise or agree to any
of the matters or things called for in the “agreement’
of taxpayer on compromise of taxes", It appeérs that
the "agreement” is Dased upon some purported "consider -
tion", *moving to me by reasom of & compromise order
made by the County Court®. Such consideration 1s wholly
and totally fictitiocus, <oes not exist in law and canoot
be the basis of any such agreement or understanding.
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CONCLUSION,

It is therefore the opinion of this office that
there ie no conelderation whatsoever for the agreements
contained in “sgreement of taxpayer on compromise of
taxes,.”

Il.

AUGREEMENT VOID A8
AGAINST PUBLIC POLICY,

County Collsctor's coznissions are prescribed by
section 8835, page 454, Laws of Missouri 1833, and 99489,
page 429, Laws of Missouri, 1933. Section S835 states:

“The coliector* * *gphall receive full
compensation for his services in
collecting the revenue, except back
taxes, the following commissions

and no more:

I. * * * *a comuission ¢f ten per cent
on the amount collectied,

1I* = = » a commission of ten per cent
on the first five thousand dollars
coliccted and six per cent on whatever
amount may be collected over five thous-
and dollars,

XIv.* * v+ all fees, commissions and other
compensations heretofore charged, received
or allowved by or to any such collector as
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compens-~tion for services whether under
or hy wirtue of atate law or not are
nereby =bolished; uznd such collecter and
all bis deputies and enployees &r %gre—
§¥ forbidden under pennliy of forfelture

of office to co.lect, pharie or receive
cirectiy or 1n§irectii any Teee or
commisaions in ithe nawuare of compensstion

or other compensation other than those
allovred and suthorized by this section.®

sectiou Y969 allows tne collector on deliungueéent taxes:

4= + *3w0 per cent on all sums collected,

Attorney fees wmay only be cherred and collected by reason of
sulits institute. prior to the effective dete of Senate Eill
+4 =nd are provided for in fdection %8562 R. 3. ¥No, 1928, This
section provides that the attorney shall reccive

“as fces, such sum not to exceed tem
per c¢entum of the amount of taxes
setually collccted and pald intc the
LT oASury. *

The ollector's feer and attorney fecvs are therefore
only permitted tc ve computed on the amcunt of money zctually
coliected. lNo justificaticn or asutnorization is to be found
for auy further s=diiticnsl charges. In fact, Subdivielon 14
of teotion #%4. heretofore referrec to declares & forfeiture
of of "ice on the part of any coliector wsho shall receive any
fe-s as compens tion in excess of sueh amouat., Thes: provi-
sions were passed on at an early d-%te by the Courts of this
3t«te. 1In the orge of Itate ex rel, Yeuwper ve, Smith, 13 Yo,
sppeals 421, the Court, ceferrins to the Attorney feee allow-
able under s section practically identical with Section 9952
e 3. Mc, 1829, stuted, l. c. 4233

3

*It i= thus perceived that the attorneys
¢f the collilector &re not entitled toc any
fees in proceedings under tiis statute
except such as may accrue as commissions
Lpon 'taxes actually collected and peild
into the treasury.' It is also perceived
that the law in direct terms prohibite
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thew from receiviag any fee or compen-
sation for services except such as may
accrue by way of commisgsions upon taxes
actually collected and pald into the
public revenue. It is also percelived

that the ccilector ia uct eantitled to

auy fees in proceedings under this statute,
except a8 per centum on ‘sums collected.'d

¢imiiar holdings may be found respecting the collectors
commissions. There ig another sectiom eqgually applicavle to
tole situation., Bection 548 K. S. He. 1839 provides:

"ivery officer whc shall, by color of his
office, unlawfuily and wiilfully exact

Oor demand or recelive amy fes or reward
to execute or do kis duty, or for any
officlal act done or to be done, that is
not due, or wore than is due, or before
it is cdue, shall upomn conviction be ad-
judged guilty of a gisdemsancr.®

The law specifically states that the fees are to be
computed on the amouant which is actually collected and not upon
some fictitious amount which might at some time or other have
been entered on the tax book. It is unlawful for the Collector
to receive any fee for any official act done for more tha:n is due,
and no provision of il=w can be found authorizing the collecting
or receiving of the fees and churges attempted t0o be collected
under the gulse of an *“agreement. ¥

Kor can it bemsintzined that the sgreement of the tax-
payer can in any way effect the law as provided by the foregeing
sections., It has long been establiehed in this State that the
County Court does not allov the feee of the County Collector but
that the law itself sliows such fees and is the rule by which
all coapensation muet be measured. In the case of Hethcock vs.
crawford County, 3CGC Ko. 170, 175, it 1s stated:

“The Count; Court does not allow his
{(collector's) comuission; 1t hés no lot

or p«rt ia that;, the law allows them on
settlements and statements wm de by hime-
the Jourt veing merely the representative
or fiscal agent of the County, charged with

the duty to see to 1t that the public is
protected, #
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80, in the instent case, the law allows the fees to the Collector
and to the delinguent tax attorney and the contract of the parties
can have no beariug upon the fees which the l=w allows. Section
3548 K. <. MO. 1939 supra, bas recently been vefore the Appellate
Courts of this state iu the case of jennett ve., Lerk, Chief

of Police, 61 8. W. (3d) 54l. 1Im this case the Court had for
gonsideration the issue a8 to whether or not deputy sheriff

might receive & portion or all of a reward offered for the

arrest of criminals. The Court held that to permit public
officiels tc participate in such rewards would be contrary to
public policy in thies state. In reaching this conclusion the
Court gquoted with approval from the case of Hatch vs. Mann,

16 Wend. (N.Y.) 49-50, (81 3. W, (2d) 248.):

“ 'Th=t & purlic officer, whose fecs are
prescrived by law, may waintain an acticn

to recover an adoitional sum promised him

by & party for doing kis officimal duty, is

& monstrous propositioan, fraught with every
kind of miechief. The pretence that it is
for exirs services would cover aauy con-
ceivable corruption or extorticn. What are
extra services in the perforwance of a de-
fined official duty? The Suprewe Court
svews to define them as velag 'extracordinary
efforts, bLeyond what an officer is strictly
bound to wake.' BSut "Kil agit exemplum,
litem quod lite resolvit.'--What are the
‘extraordinary efforts' which an officer

can make to diecharge his official duty,
which he is not strictly bound to make?

When he takes upon bhimself the oifice, he
gcleunly swears %o discuar.e the duties of
it 'according to the best of bis ability.!
Has he then an extraordinary - biiity beyond
iis best ability, for the exertion of which
he may legally demend exiiz pay? If it be
g0 in regard to a constable, it is equally
80 in regard to every other o ficer, judicisal
or miuisterial. They all take the same oath,
and all are embraced together in the same
prohibition. The language of 3 R. 2., 6850,
gee. 5, 18 'No judge, justice, sheriff, or
other o'ficor whatsoever, or other person to
whom asny fees or compensation shall be allowed
by law for any service, shall take or receive

any other or greater fee, or rew:rd for such
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s:rvice, but such a&as is or shall be
allowed by the laws of this state.'

'1f o constable, for making 'extraordinary
efforts' to porform an ordimary official
z¢t, may not ouly receive, but way also
colliect by law & compensstion veyond what
the statute aliows for the act, any other
officer may do the sume; and sheriffs,

. leglslatores and Jjudges wight aud scom would
put their 'exirmordinary efforte' in the
market, to Le had by the highest bidaer.
This 18 & sickening end revolting view of
the subject, I admit, but it is one forced
on wy minc by the case. It cerrics back
my thoughts Lo scenes whickh I trust &are never
t0 be vitnessed in this country, when
chancellors and juages wdde a vusiness
transaction of receiving gratuities from
parties for expediting, 1. e., meking
‘extreordinary efforts' to dispose of their
sults. Thesc gratulties were not deemed
bribee for perverting justice, but merely
compensations for ‘'extraordinary efforts'
to administer it 'beyond what an officer
wag strictly boumd to make.' The great
Lord Baucon by the wsorxinge of whose mighty

mind

'Darkness fled,
'Light shone, &nd order from disorder

aprlm&- | J——

secured bis eternal epitaph, of 'wisest,
brightest, meanest of msnkiad;' not by con-
tarinstiog bis filogers vith bribes to do in-
Justice, for it is recorded of his judicial
decisions th 't never one of them was reversed
or even the fairmess of it questicned--but
by receiviang gratuities for making 'extire-
ordinary efforts' to dischurge bhis official
duty. It was because he had an itehing palm
and 80ld his ¢ :(lces for gold, that he was
impeached, fined, imprisoned, degraded and
disgreced, and that genius wbich like a
weridian sun should bave iilumined a world,
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for this reasonable prectice of
taking extra pay for 'extracrdinary
ef forts', was shorn of its beams, and
will forever 'in dim ecliipse, dis-
astrous twilight shed.'

'] mave scarcely patieats to look for
suthorities to support a principle
which of itself 18 paremount to all
suthority.'"

There can be no valid distinction drawn between these two

classes of public servants. The law on the suvject in this

state 18 clesr and conclusive. The *agreemeant” 1s void as againlt
the policy of the law of the State of lMissouri,

CONCLUSION,

It 1& therefore the opinion of this o"'fice that the
"agreement of taxpayer on comprowise of taxes*, is vold as
contrary to public policy of this state, and that the officials
receiving or reteiniag fees in excess of the respective per-
centages of the taxes Bctually paild, by virtue of the sgree-
ment or otherwise, &re subject to the penalties prescribed by
Section 3946 R, 5., Mo. 1939 and fectiocn TE35, page 454, Laws

of Missouri 1833.

RecpecsTully submigted,

WR*Y ‘G, WAL lLR
A8 lstant Attorn.y ugnerll
APPHOVED:

HOY MOGKITTRICK,
Attorney veneral.
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